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COMMISSIONS OF INQUIRY ORDINANCE CAP. 86

SECOND REPORT OF' THE COMMISSION OF INQUIRY APPOINTED ON 13TH JUNE 1973
BY THE GOVERNOR IN COUNcn., IN EXERCISE OF THE POWERS CONFERRED BY

SECTION 1 OF THE COMMISSIONS OF INQUIRY ORDINANCE CAP. 86

Commissioner of Police.

Deputy Commissioner of Police.

} Members of the public.

Principal Crown Counsel.
Chairman, Public Services Commission.

Director of Legal Aid.
Member of the Urban Council.
Barrister-at-Law.
Barrister-at-Law.
Solicitor. Deacons.
Solicitor, Deacons.
Publisher.

I. Annexed to this report and marked ..A" is a copy of the instrument appointing me Commissioner to
inquire into the matters set out in paragraph 2 of the instrument, being, in the opinion of the Governor in Council,
matters of public importance. The report of the Commission dated 3rd July 1973 dealt with the first of these
matters, namely the circumstances in which a police officer named Peter Fitzroy GOOBER, whose prosecution for
an offence under section 10 of the Prevention of Bribery Ordinance was at an advanced stage of consideration,
was able to leave Hong Kong. This second, and last, report deals with the remaining matters falling within
the Commission's terms of reference, that is to say,

"in the light of experience of the working of the Prevention of Bribery Ordinance, and having regard also
to the need to preserve basic human rights under the law",

the Commission is required to:-
"(i) report on the effectiveness of the Prevention of Bribery Ordinance and suggest amendments;
(ii) suggest any other changes in current arrangements considered necessary."

2. The expression "current arrangements" appears to include all the existing machinery by which the
provisions of the Ordinance are applied and enforced, namely the Anti-Corruption OfficeoC the Royal Hong Kong
Police Force, the Advisory Committee on Corruption and the Target Committee on Corruption. It would
therefore appear that the Commission is required to examine this machinery; and, if any changes are considered
desirable. to make appropriate recommendations.

3. I shall also assume that the machinery for dealing with Crown servants, as a matter of internal discipline,
is included in the expression "current arrangements"; and that this calls for an examination ofColonial Regulations
54-66. and also compulsory retirement in accordance with the provisions of subsection (2) of section 8 of the
Pensions Ordinance Cap. 89.

4. My inquiries regarding the matters covered by the second term of reference did not involve any public
hearings. I made several appeals through the news media for information which might be of some assistance;
but, perhaps not surprisingly. this elicited little ofdirect value having regard to the terms of reference. However,
I also addressed letters to a considerable number of individuals and official bodies. These included members of
the Executive, Legislative and Urban Councils, the Heads of a number of Government departments, the City
District Officers. and members of both branches of the Legal Profession in private practice. The response to
these letters has been fairly good, and I take this opportunity of thanking those who have so kindly written to
the Commission.

I also had informal discussions with the following:
Mr. F. de F. STRAITON, O.B.E.
Sir Ronald HOLMES, C.M.G., C.B.E., M.C., E.D.;

M.A.
Mr. Charles P. SUTCLlFFE, C.B.E., Q.P.M., C.P.M.,

J.P.
Mr. Christopher J. R. DAWSON. Q.P.M .• C.P.M.,

J.P.
Mr. Desmond O'Reilly MAYNE, Q.C.
Mrs. Elsie ELLlOTT
Mr. Patrick Yu
Mr. A. SANGCINETTI
Mr. Raymond MOORE
Mr. W. TURNBULL
Mr. Norman BARRYl'tfAINE
Mr. MAK Pui-yuen
Mr. MAK Ping-on

"
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. Mr. SCEATS, Counsel for the Commission, also had interviews with members of the Target Committee, the Com
missioner of Police, and the Director of the Anti-Corruption Office; and he reported to me on the substance of
those interviews.

5. The main sources of information as to the history of the present Prevention of Bribery Ordinance were
the Attorney General's legislation files. As regards the working of the Ordinance since it came into force in
May 1971 and the organization of the Anti-Corruption Office, my main source of information was a report by
the Director of the Anti-Corruption Office-Mr. MORRIN. Initially, a good deal of time was spent studying a
considerable number of investigation files; but I found that it was quite impossible for me, in the time available,
to do anything in the nature of a "ease audit" covering a period of over 2 years. However, I was able to digest
sufficient material to enable me to form definite views as to how the Ordinance might, with advantage, be amended
in a number of respects. I shall also make certain recommendations regarding Colonial Regulations 54-66, as
read with section 8 of the Pensions Ordinance. I shall also express a view as to the future of the Anti-Corruption
Office, the Advisory Committee on Corruption and the Target Committee on Corruption. As regards those
aspects of my inquiries, I am much indebted to the Establishment Secretary and the Attorney General who have
made available to me, for perusal, a number of their files.

CurreatArraugements
The Ordinance-its history

6. Bribery of public officers has always been an offence; and the Common Law is well summarised in
Russell on Crime (12th Ed.) Vol. I. The learned editors say (p, 381):-

"Bribery is the receiving or offering any undue reward by or to any person whatsoever, in a public office,
in order to influence his behaviour in office,and incline him to act contrary to the known rules of honesty
and integrity. .. It is an indictable misdemeanour at common law to bribe or to attempt to bribe any
person holding a public office, and for any person in an official position corruptly to use the power or
interest of his position for rewards or promises, by asking for or accepting a bribe. .. It is immaterial
whether the officeis an officeofstate, or in a public department, or isjudicial, or ministerial, or municipal,
or parochial."

7. The common law of England has been in force in Hong Kong since 1843; but in 1898 the Legislature
thought fit to enact the Misdemeanours Punishment Ordinance, sections 3 and 4 of which appear to have done
no more than put into convenient statutory form the common law rules summarized in Russell.

8. That was the state of the law in Hong Kong until 1948 when it was decided to incorporate into our
statute law the main provisions of the statute law of England dealing with corruption. These were, to a large
extent. embodied in the Public Bodies Corrupt Practices Act 1889,the Prevention of Corruption Act 1906and the
Prevention of Corruption Act 1916. And so, the Hong Kong Legislature enacted the Prevention of Corruption
Ordinance which was Cap. 215 in the "Griffin" (1951) Edition of our laws. A copy of that Ordinance is annexure
"B" to this report.

9. After some years, it became evident that Cap. 215, modelled as it was on EngJish legislation. was making
no real impact on the problem of corruption in Hong Kong. As a result of representations made by the Com
missioner of Police, it was decided that officers should visit Singapore and Ceylon to report on the anti-corruption
laws in force in these countries. The Hon. o. T. E. ROSERTS (Attorney General) visited Ceylon and reported to
the Governor on 18th April 1968. Mr. F. T. M. JONES (Crown Counsel) and Chief Superintendent J. C. LAW
(then officer in charge of the Anti-Corruption Branch of the Royal Hong Kong Police Force) visited Singapore.
Mr. JONES' report is dated 13th March 1968. Mr. LAw's report is dated 6th April 1968.

10. Following receipt of these reports, on 2nd May 1968 a working party was appointed. Its terms of
reference were:

"To consider amendments to the Prevention of Corruption Ordinance, based on the situation in Ceylon
and Singapore as reported upon by the Attorney General, Mr. LAW and Mr. JONES."

The working party were of the opinion that it would be impossible to give effect to their recommendations by
amending Cap. 215. They therefore expressed their views in the form ofa draft Bill which incorporated a number
of provisions similar to those in force in Singapore, Ceylon and Malaysia.

11. The report of the working party was accepted in principle by Government; and Counsel for the Crown
in the Law Drafting section of the Attorney General's Chambers prepared a draft Prevention of Bribery Bill.
Before it was presented for the consideration ofthe Legislative Council, the views of a large number of individuals
and official bodies were sought. These included the Legal, and other, advisers to the Secretary of State in
London, the two branches of the Legal profession in Hong Kong, the Advisory Committee on Corruption, and
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the Staff Associations. It was also published in the Government Gazette; and ample opportunity was given for
public criticism.

12. There was a good deal of criticism locally; and the Legal Advisers to the Secretary of State were very
critical of several provisions. In fact, a number of drafts of the Bill were prepared and fully discussed during
1969 and 1970. and a large number of amendments were made in response to criticism from various quarters.
The Bill was eventually passed by the Legislative Council as the Prevention of Bribery Ordinance on 16th
December 1970; but it did not come into force until 14th May 1971. A copy of the Ordinance [included in the
current edition of our laws as Cap. 201] is annexed to this report and marked "C".

, 13. There is no doubt that Cap. 201 is a more powerful weapon for the fight against corruption than the
former Cap. 215. I shall endeavour to summarise its provisions in layman's language. Part 1I creates various
offences. It strikes at both the "giver" and the "receiver" of a bribe; but the sections do not actually use the
word "bribe". What is prohibited is offering. soliciting and accepting an advantage. For the purposes of the
Ordinance. the word "advantage" is defined in section 2(1); and it would be difficult to imagine a broader
definition. Similarly. section 2(2) defines the words "offers", "solicits" and "accepts"; and. again. it would be
difficult to imagine broader definitions.

14. The first of the various offencescreated by Part 11 is contained in section 3. It applies to Crown servants
only (i,e. officers of the Hong Kong Government); and. unlike the position under section 3(t) of the former
Cap. 215. the advantage under section 3 ofCap. 201 does not have to beproved to have been solicited or accepted
as an inducement to. or reward for. or otherwise on account of. the doing. or not doing. ofanything by the Crown
servant. A mere indication of willingness to receive an advantage amounts to soliciting. and a mere agreement
to take. receive or obtain an advantage amounts to accepting the advantage by reason of the comprehensive
definitions in section 2(2).

IS. The prohibition in section 3 is not absolute. It is the acceptance of an advantage "without the general
or special permission of the Governor" which is prohibited; and in the Acceptance of Advantages Regulations
[a copy of which is annexed to this report and marked "0'1 the Governor has signified his general permission to
Crown servants in regard· to the acceptance of a number of specified advantages. and regulates the procedure
in regard to the grant ofspecial permission in respect ofany other advantage. Indeed. it was the drafting of these
regulations which caused the delay in bringing the Ordinance into force.

16. The term "public servant" is widely defined in section 2(1). It includes not only persons employed by
the Government but also members of the Executive. Legislative and Urban Councils and employees of a number
of public utility companies and other public bodies enumerated in the Schedule to the Ordinance. Section 4
applies to all public servants. It is in two parts. Subsection (I) makes it an offence for any person. without
lawful authority or reasonable excuse, to offer any advantage to a public servant; but the prosecution must prove
that such offering was for the purpose of inducing the public servant to abuse his official position. or.as a reward
for his having abused it. in any of the ways indicated in the section. Subsection (2) makes it an offence for a
public servant, without lawful authority or reasonable excuse. to solicit or accept any advantage as such induce
ment or reward. The Ordinance makes no attempt to define what is "lawful authority or reasonable excuse".
It is left to the courts to decide. in the circumstances of each case. whether this defence has been established.

17. Sections Sand 6 deal with-
(I) persons who induce or attempt to induce public servants to use undue influence in the promotion,

execution or procuring of public contracts and allied sub-contracts;

(2) persons who induce or attempt to induce others to withdraw or not make tenders for such contracts;
(3) public servants and others who solicit or accept an advantage for such purposes.

t8. Section 7 makes it an offence to induce, or attempt to induce, others not to make bids at auctions con
ducted by or on behalf of any public body, and to solicit or accept any advantage for this purpose, unless there
is some lawful authority or reasonable excuse for such conduct.

19. Section 8 makes it an offence for a person, who has dealings with a public body, to offer any advantage
to a public servant employed by that public body, or in the case of the Government, a Crown servant employed
in that section of Government with which he has dealings.

20. Section 9 prohibits dishonest transactions by and with agents. ..Agent" is defined in section 2 as
including "a public servant and any person employed by or acting for another". Section 9, therefore, deals
with dishonest transactions in both the public and commercial sectors of society. The section is in much the
same terms as section I of the Prevention of Corruption Act 1906. So far as my researches go, this was the
first occasion in England that the Legislature frowned upon "corrupt" behaviour in commercial life. At any
rate, the provision was re-enacted in Hong Kong in 1948 as section 4 of Cap. 215. No offence under section 9
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of Cap. 201 is committed unless done "without lawful authority or reasonable excuse"; and subsection (4) of
section 9 givesan example oC"reasonable excuse" for an employee soliciting or accepting a,l advantage for himself,
namely if his employer gives permission for such soliciting or acceptance.

21. Section 10 makes it an offence for a Crown servant or ex-Crown servant to maintain a standard of living
not commensurate with, or to possess property disproportionate to, his present or past official emoluments,
unless he gives a satisfactory explanation to the court as to how he was able to maintain such a standard or how
such property came under his control as the case may be. The recommendation in my first report regarding section
10 has been accepted by the Legislature. Subsection (2) has been repealed; and therefore the Attorney General,
before giving his consent to the institution of a prosecution is not now forced to give the suspect "an opportunity
to make recommendations".

22. Section I I emphasises that where a bribe is offered for a particular purpose (e.g. to induce a public
servant to use undue influence in the promotion of a public contract] then it is immaterial whether or not that
purpose could, in fact, becarried out or, ifit could, whether or not the person to whom the bribe is offered intends
to carry it out in any way.

23. Under Cap. 215 the maximum general penalty for corruption was a fine of $5.000and imprisonment for
2 years on summary conviction or, on conviction on indictment, a fine of $10,000and imprisonment for 5 years.
Under section 12 of Cap. 201, the maximum general penalty is a fine of $50,000and imprisonment for 3 years on
summary conviction; and, on conviction on indictment, a fine of $100,000and imprisonment for 7 years. How
ever, for offences under sections 5 and 6, the maximum term of imprisonment is 10years. The offence under
section '3 attracts lower penalties .($20,000 and I year's imprisonment] because that section does not deal with
Crown servants abusing their official position. Section 4(2), which attracts the higher general penalty, deals
with that.

24. Under section 5(2) of Cap. 215, the Court was given a discretion as regards ordering the person con
victed of corruptly receiving a bribe, to pay up the same. Under section 12 of Cap. 201 so far as offences under
sections 4-9 are concerned, the Court shall make such an order. It no longer has any discretion in the matter.

25. Part 1IJ of Cap. 201 deals with powers of investigation. It was in this sphere that Cap. 215 was con
sidered to be quite inadequate. Under section 13 the Attorney General, if "satisfied that there are reasonable
grounds for suspecting" that an offence under the Ordinance has been committed by any person. may, for the
purpose of an investigation into such offence, authorise in writing a named police officerof or above the rank of
senior inspector, or a named Crown servant, to investigate, inspect, require the production of, and obtain all
information relating to, any account of any kind whatsoever, safe-deposit box, books (including banker's books,
etc.), documents or articles of or relating to any person. The secrecy requirements of the Inland Revenue Ordin
ance are, however, preserved. But, subject to that, any person who fails to disclose any information lawfully
required under the Attorney General's authorization, is guilty of an offence, the maximum penalty for which is
a fine of $20,000 and imprisonment for one year. Equally, any person who falsely represents that such an
authorization has been given by the Attorney General is liable on conviction to similar penalties.

26. Under section 14, the Attorney General may, in the course of any investigation into a suspected offence,
by written notice, require the person suspected of having committed the offence and any other person who can
assist the investigation or who appears to be acquainted with the facts, to submit a statement or a statutory
declaration disclosing information relative to the investigation. As originally drafted, it was to be an offencefor
any person (including the suspect himself) to fail to comply with a notice of this kind. However, the legaladvisers
to the Secretary of State considered that the section in that form amounted to a departure from a fundamental
principle of the British judicial system in that it could be used to compel a person. whose activities were under
investigation, to make an incriminating statement during the investigation and before charges were even con
templated. They recognized that provisions of this kind were to be found under the French investigatory pro
cedure, but they considered that it was a fundamental departure from British principles. Section 14 of the Bill
was therefore amended so as to make it an offencefor any person other than thesuspectto neglector fail to comply
with the notice, unless he could show some reasonable excuse for such neglect or failure.

27, As a general rule, what a legal adviser, in his professional capacity, learns from his client is privileged
from disclosure, because of the need for full and unreserved dealings between client and lawyer. Although this
privilege will not protect from disclosure communications made in furtherance of any crime, whether the legal
adviser was a party to, or ignorant of, the illegal object, its protection is generally displaced only by definite
evidence of illegality adduced in judicial proceedings. Consequently, the position of legal advisers in possession
of privileged information which is required for the purpose of an investigation of an alleged offence under the
Ordinance is regulated by section IS, which preserves the general privilege, except for certain limited exceptions
expressly dealt with in this section. In the absence of such a provision, there would be a danger that persons
might evade discovery by getting a solicitor to deal with the proceeds of corrupt transactions, relying on the rule
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against disclosure of privileged information. Section 15 is not. however. intended as a means of finding out
what instructions an accused has given to his legal advisers for the purpose of obtaining legal advice on any
judicial proceedings begun or in contemplation. and this is expressly so provided.

28. Sections 16 and 17 regulate the entry and search of premises by persons conducting investigations. the
former section being concerned with the premises of public bodies and the latter with other premises. Lawyers'
offices are not liable to entry and search under these provisions unless the lawyer or his clerk or servant is the
subject of the investigation.

29. Section 17A was enacted on 1st August 1913 following a recommendation in my first report. On the
application of the Director of the Anti-Corruption Office. a magistrate may. by written notice, require a person
who is the subject of an investigation in respect of an offence alleged or suspected to have been committed by
him under the Ordinance. to surrender to the Director his travel documents. If he fails to do so immediately.
he may be arrested and committed to prison unless he surrenders the document when he appears before the
magistrate. He may be imprisoned for up to 28 days; but there is provision for his release at any time if the
travel document is surrendered.

30. Section 18 empowers a magistrate to require any person who. in the course of an investigation. is about
to leave the Colony, to furnish bail or commit him to prison until he does so. for up to 28 days. The provision
was intended to prevent suspects from escaping from Hong Kong as soon as investigations start.

31. Part IV of the Ordinance deals with evidence. Section 19 makes it clear that. in any proceedings for
an offence under the Ordinance. it is not a defence to show that the giving or accepting of an advantage is
"customary" in the particular profession. trade. vocation. or calling.

32. As I have said. as section 14 stands at present, the suspect commits no offence at all by ignoring the
Attorney General's notice under that section. However. if the investigations lead to his prosecution for an
offence under the Ordinance, any statement or declaration which he may have given or made, and his refusal to
give a statement or make a declaration. is admissible in evidence at his trial and may be made the subject of
comment by the prosecution or the court. [section 20].

33. Section 21 enables evidence of unexplained resources to be given in support of a charge under Part 11
other than a charge under section 10. It says that such evidence may be treated as tending to substantiate the
truth of testimony that the accused solicited or accepted an advantage and as showing that the advantage was
solicited or accepted as an inducement or reward; and, it is not only evidence of unexplained resources in the
possession' of the accused which may' be tendered. Under the section, and for the purpose of corroboration
under the section, the accused is presumed to be in possession of pecuniary resources or property or to have
obtained an accretion thereto, where such resources are held by

"any other person whom. having regard to his relationship to the accused or to any other circumstances,
there is reason to believe is or was holding such resources or property or obtained such accretion in
trust for or otherwise on behalf of the accused' or as a gift from the accused".

Wivesand near relatives, bankers, etc. might wellbe held to fall within this category.

34. Section 22 modifies the law as to accomplices which. generally speaking, obliges a court of law to have
specific regard to the danger of convicting a person on the uncorroborated evidence of an accomplice. If a
person is accused of accepting a bribe, the. person who gave him the bribe would be regarded as an accomplice
and vice versa. Section 22 modifies the rule of law by providing that the person who gave or received the bribe
shall not be regarded as an accomplice by reason only of the fact that he paid money to, or received money
from. the accused.

35. Section 23 empowers a court, at the request of the Attorney General, to inform a person who has
committed an offence under Part 11, that if he gives full and true evidence of the matter he will not be prosecuted.
Section 24 provides that the burden of establishing lawful authority or reasonable excuse will be upon the

. accused. Section 25 provides that, in a prosecution under section 4 (which deals with bribery affecting a public
servant's official duties) or section 5 (which deals with public contracts and allied sub-contracts), if it is proved
that the accused gave or accepted an advantage, there will be a rebuttable presumption that he gave or accepted
the advantage for the reason alleged in the charge. This section is not dissimilar to section 11 of Cap. 215•
except that the presumption of corruption raised by that section was limited to cases involving public contracts.

36. In criminal trials, the general rule is that although the prosecution may not comment to the jury on
an accused person's failure to give evidence on oath, the judge may do so. But, recent decisions have demon
strated that this is fraught with dangers. Section 26 makes it clear that "notwithstanding any law or practice
to the contrary", so far as bribery trials are concerned, the judge may comment to the jury on the accused's
failure to give evidence on oath.
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37. Part V of the Ordinance deals with a number of miscellaneous matters. Section 27 enables the court
to report to the Attorney General frivolous, false, or groundless allegations. Section 28 empowers the Supreme
Court and the District Court to award costs to a defendant who is acquitted of an offenceunder Part 11. Section
29 makes it an offence to make a false report of the commission of an offence under the Ordinance or otherwise
to mislead a police officer or person named in an authorization given under section 13. Section 30 prohibits
the unauthorised disclosure of the fact that a particular person is subject to investigation or any details of the
investigation. This provision was apparently enacted because it was felt that such a disclosure, by alerting the
suspect, could frustrate the investigation. Section 31 prohibits the institution of a prosecution for an offence
under Part 11 without the consent of the Attorney General. He may delegate his power as regards offencesunder
Part 11 other than section 10. But no prosecution for' an offence UDder section 10 may be instituted without
the personal consent of the Attorney General or the Solicitor General. However, section 31 permits the
preliminary steps of arrest and remand in custody or on bail before such consent is given. Section 32 empowers
the court, on the trial for an offence under Part 11, to convict the accused of any of the other offences under
that Part, if the evidence justifies this. Where there is a variance between the particulars of the offencecharged
and the evidence adduced, the court may make the necessary alterations in the particulars. Section 33 dis
qualifies persons convicted of offencesunder Part 11 from being registered as electors or voting at Urban Council
elections or from being members of any public body for a period of 7 years.

38. The extent to which the Prevention of Bribery Ordinance Cap. 201 was inspired by similar legislation
in Singapore, Malaysia and Ceylon may be seen from the table annexed to this report and marked "En.

The Advisory Committee on Corruption

39. The Advisory Committee was formerly known as the Standing Committee on Corruption. The
original committee was appointed on 31st October 1956. The Chairman was a Principal Crown Counsel
Dominated by the Attorney General and the other members were the Establishment Officerand the Director of
the Anti-Corruption Branch of the Royal Hong Kong Police Force. Its terms of reference were:

"(i) to keep under review the incidence of corruption in the public service;

(ii) to advise the Government on measures to be taken to reduce corruption and the opportunities
for it and to facilitate its discovery;

(Hi) to examine the measures taken by departments to reduce corruption and to advise Government
how these can be improved orco-ordinated."

It was never the intention that the Committee should be an executive body. It was merely a standing advisory
committee whose members were. at all times. available for consultation.

40. In 1960 it was felt that it should be strengthened; and on 16th March that year a new committee was
appointed consisting of the following persons:-

Chairman: The Attorney General

Members: The Establishment Officer,
Deputy Commissioner of Police,
Three unofficial members of Executive Council.

The terms of reference were:
"to consider and keep under review the extent of the problems presented by corruption in relation to

the public service of Hong Kong, and to make recommendations from time to time."

41. In their first report to ihe Governor. the new committee proposed that there should be established
three working parties responsible to the committee with the following terms of reference:

"A. Working Party on Public Co-operation
To study how best to secure a new approach to the public and to prepare plans to this end.

B. Working Party on Departmental Procedures
To study the existing performance and procedures of Government Departments whose day-to-day
contacts with the public render them most vulnerable to corrupt practices and to put forward
proposals for improving the procedures.

C. Working Party on Legal and General Matters
To consider what new measures. legislative or otherwise, compatible with the rights of the in
dividual in a free society, can be introduced to strengthen the hand of those responsible for bring
ing corrupt persons to book."
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42. These proposals were agreed to. Each working party consisted of one or more members of the
Committee together with others (mostly non-official personalities) eo-opted by the Chairman of the particular
working party.

43. Towards the end of 1960, Mr. Charles TERRY was appointed Chairman of the Advisory Committee.
The other members were: Mr. R. C. LEE, Mr. C. Y. KWAN, Mr. BARTON, Mr. GOLDSACK, the Deputy Commis
sioner of Police and the Establishment Officer. During 1961, the Committee met 34 times and the Working
Parties met 43 times. Several reports were submitted to the Governor the last of which (the 6th Report dated
29th December 1961) was a very comprehensive document which contained many valuable recommendations
on a number of subjects including changes in the substantive law, changes in the procedure for dealing with
disciplinary charges against Government servants, measures which Government should take to improve licencing
procedure in the various departments concerned, measures which should be taken by Government with a view
to changing the attitude of the public towards corruption (publicity campaign, instruction in the schools, etc.),
There is no doubt that much was achieved by the Advisory Committee during the year 1961.

44. However, their 6th Report ended thus:
"We feel that this report, together with the 3 reports which we have already submitted to your Excellency,

contains all the recommendations which this committee is able to make at this stage. •. We think
that if the recommendations now submitted to Your Excellency are implemented the functions of the
Committee will become more of a 'watch-dog' nature, and much of the volume of work which it has
necessarily borne over these exploratory months will be reduced."

45. It appears that no further reports have been made to the Governor. The 68th meeting was held on
3rd April 1968. Therefore if there were 34 meetings in 1961, there were a further 34 meetings during the
6 years 1962-68. The dates of the 77th and 78th meetings were 16th June 1972 and 3rd August 1973. The
discussion at the 4 meetings. held between February 1969 and March 1971 (70th-73rd) centred largely around
the provisions of the new Prevention of Bribery Bill, and the question whether the Anti-Corruption Bureau
(now termed Office) should remain under police control. There is no doubt that the Advisory Committee
offered a great deal of valuable criticism and advice during this period. However, it is clear from the minutes
of the 74th meeting in June 1971 that the then Chairman (Sir Cho-yiu KWAN) and Sir Sidney GORDON were
beginning to feel that the committee was no longer able to perform any useful function; and at the 77th meeting
in June 1972, Sir Sidney (who had been appointed Chairman) stated that he considered that the Committee
had outlived its usefulness as the unofficial element in anti-eorruption efforts was now represented on the Target
Committee on Anti-Corruption. I accepted an invitation by the Advisory Committee to attend their 78th
meeting on 3rd August; and similar sentiments were expressed by the Chairman on that occasion; but it was
agreed that no further action with a view to disbanding the Committee should be taken until after this report
had been considered by the Governor.

46. The present composition of the Advisory Committee is as foUows:
Chairman: The Hon. Sir Sidney GoRDON, C.B.E.
Members: Mr. LI Yiu-bor, O.B.E., J.P.

The Hon. E. R. Ross, C.B.E., J.P.
The Hon. Oswald CHEUNG, O.B.E., Q.C., J.P.
Mr. R. G. B. BRIDGE, I.P.

Secretary: Mr. Nicholas NG.

The Target Committee on Corruption

47. The Target Committee was set up in 1960 by the Commissioner of Police. It consisted of the Deputy
Commissioner of Police (Administration), the Director of Criminal Investigation and the Senior Superintendent
in charge of the Anti-Corruption Branch. Later, it included a senior officer representing the Establishment
Officer. The Commissioner's object may be gathered from a memorandum written by him in April 1961.
He said:-

"The task of the committee is to evaluate and assess all information reported to the Branch with the
object of ensuring that certain targets are given priority and the Branch is not overloaded with inquiries
which could more properly be investigated by other formations, or are of no corruption interest.
It follows that once having directed an inquiry the committee ;s responsible for evaluating the results.
The terms of reference of the committee are, broadly, to assess and decide:-

(a) if the allegation is a matter for Police inquiry;
(b) the priority to be accorded each inquiry;
(c) the Police formation responsible for initiating action; and
(d) the results subsequently obtained from the inquiry."

7



48. In 1969, on the recommendation of the Advisory Committee on Corruption, the Target Committee
was enlarged so as to include non-police and non-official members. By Gazette Notification No. G.N. 1058
dated 21st May 1971, the Governor appointed a new Target Committee on Corruption composed of the follow
ing Pel'l'ons:-

(a) A Deputy Commissioner of Police (Chairman)

(b) The Director of Criminal Investigation

(c) A Principal Crown Counsel

(d) The Director of Audit
(e) A representative of the Establishment Secretary

(I) Mr. Kenneth La Ching-ken, M.B.E., J.P.

(g) Mr. W. H. HENDERSON.

In 1972, Professor S. MACKEY, O.B.E., J.P., Professor of Engineering at Hong Kong University, replaced
Mr. HENDERSON on the Committee.

49. The terms of reference oftbe new committee were gazetted; and they read as follows:-

"(a) To receiveand consider, directly or through the Director of the Anti-Corruption Office (hereinafter
called 'the Director') all complaints of bribery, whether against Crown servants, public servants,
or other persons.

(b) Subject to the statutory powers of the Attorney General, to instruct the Director as to which
complaints of bribery shall be investigated and in what priority.

(c) To require from the Director reports, at such intervals as the committee may decide, as to the
action taken by his officeto investigate complaints of bribery.

(d) To report to the Governor, at such intervals as the Governor may require, on the work of the
Office and the incidence of bribery in the Colony. .

(e) To determine what information about complaints of bribery shall be passed on to the Establishment
Secretary or to other Government Departments or to other branches of the Police Force.

(f) The exercise of the above supervisory functions shall not affect the responsibility of the Director
for the manner in which the investigation of a particular complaint is carried out."

SO. The Target Committee is a very active body. It meets once a month. Each member receives a copy
of the Anti-Corruption Office case diary which contains a record of all reports received by the Office, whether
made in person or received by letter or telephone. All reports are entered initially in the miscellaneous reports
book; and that is also available for inspection by the Target Committee. From the point of view of the Anti
Corruption office, the Committee performs a very valuable function in that it

(a) takes reponsibility for deciding on priorities, thus protecting the Office from allegations that
reports are not investigated;

(b) gives advice in individual cases; and
(c) ensures that all reports are scrutinized at a proper level within a definite period, and the progress

of the investigations monitored thereafter.

SI. The Target Committee submits a report to the Governor annually.

52. I attended the meeting of the Committee on 7th August 1973 as a spectator. I was most impressed.
A full-time secretary is employed, and several days before a meeting, each member receives a mass of reports
covering progress on every case being handled by the A.C. Office during the preceding month. These papers
take at least half a day to digest. Detailed minutes are kept of the proceedings at each meeting and these are
distributed to each member.

53. It would be pointless in a report of this nature to go into details of individual cases or operations.
Suffice it to say that at these meetings, the Committee scrutinizes progress made on all cases in respect of which
they have, at some previous meeting, directed that further inquiries be carried out; they may, or may not, endorse
recommendations from the Director that no further action is possible in certain cases; all new cases are reported;
and directions are given in regard to priorities, the object being that the A.C. Office should utilize its time to the
best advantage.

54. The impression I got was that each member had "done his homework" extremely well. Although
the Director is not a member of the Committee, he is always present, and he brings with him the investigation
files relating to each case. Questions are "fired" at him from all quarters; and he is required to answer them-
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Deputy Commissioner of Police
Director of Criminal Investigation
Principal Crown Counsel
Director of Audit
Establishment Secretary's Representative
Professor of Engineering, University of Hong

Kong
American Steel Import Co.; Chief Commis

sioner, The Scout Association.
Mr. Kenneth C. K. Lo, M.B.E., J.P.

Mr. Christopher J. R. DAWSON

Mr. J. B. LEEs
Mr. F. de F. STRATrON
Mr. G. E. LYTH
Mr. R. G. B. BRlDGB

Professor MACKEYUnofficial Members:

frequently after reference to the particular investigation file concerned. My impression was that the Com
mittee could not be described as "a rubber stamp" for police decisions; and that it is very much a "watch-dog";
but. as I have said, I attended only one meeting.

SS. Mr WAn, who was until recently Director of Audit. was a member of the Target Committee. He has
retired and his place has been taken by the present Director of Audit. The present composition of the Target
Committee is:

Chairman:

Official Members:

..

"

ne Anti-Corruption Office

56. In England, bribery and corruption cases are investigated by the C.I.D. in the ordinary way. However,
in Hong Kong in 1952 the then Commissioner considered that it was desirable that a specialized unit should
be established to investigate such cases; and in 1971 it was made a separate formation. Since then it has in
fact been under the command of an Assistant Commissioner of Police, although under the Prevention of Bribery
Ordinance it is not necessary that the Director should be a police officerat all. "Director" is defined in section 2
as "the person appointed by the Govemor to be in charge of the Anti·Corruption Office."

57. Since the Prevention of Bribery Ordinance came into force in May 1971, a senior member of the
Attomey General's Chambers [designated as the "Assistant to the Attomey General (Anti-Corruption)''] has
been attached to the Anti-Corruption Office on a full-time basis. His duties are as follows:-

(a) to advise the Officeon the law relating to bribery and corrupt practices;
(b) to examine evidence in individual cases under investigation in the Office(whether or not involving

bribery) and to advise the Office as to what further evidence may be necessary before a charge
can be laid;

(c) to decide as to whether or not to prosecute and as to the charges which shall be laid in the light
of the evidence available;

(d) to exercise such powers as may be delegated to him by the Attorney General and to refer to the
Attorney General any matter which requires the latter's personal decision;

(e) to refer to a Law Officerany matter which the Assistant to the Attorney General considers requires
the attention of a Law Officer or concerning which a Law Officer has asked for information;

(I) to advise the office as to which matters should, or should not, be referred to the Establishment
Officer in order that the latter may consider whether or not disciplinary proceedings should be
instituted against a Government officer. .

The Attorney General has delegated to his Assistant the power to act on his behalf under sections 13, 17 and 31
except that it is not open to the Attorney General to delegate his power to consent to the institution of a prosecu
tion under section 10; and there has in fact been no delegation of power as regards section 14.

58. As I have said, at the present time the Anti-Corruption Office works under a Director who is an
Assistant Commissioner of Police. The office consists of two groups, each headed by a Senior Superintendent.
namely an Investigation group and a Support group. The Investigation group has three divisions: "A", "B"
and "C" Divisions each of which is divided into five sections. Each Division is commanded by a senior
superintendent who is usually an officer with not less than ten years police experience, at least 4 of which
has been in the C.I.D. or Special Branch. The sections within the Divisions are commanded by Chieflnspectors
of Police who usually have some C.I.D. experience and some command experience gained over no less than
6 or 7 years service in the police. Each section head is supported by 2 officers of inspector or senior inspector
rank. No officer of inspector rank will be accepted by the Director unless he has a minimum of 3 years police
experience and preferably some in C.LD. Each section has two sergeants who will have had some investigation
experience, and 4 or 5 detective constables.

59. The functions of the 3 divisions in the Investigation group differ. "A" Division works on Special
Branch lines and is concerned essentially with the gathering of intelligence, that ·is to say ascertaining the pattem
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of corrupt practices in selected areas of the Govemment service, for example "syndicated" corruption in the
Police Traffic Branch or the Transport Department. etc. Since the Division began functioning for this purpose
in 1968, it has carried out a considerable number of long-term in-depth investigations. These in-depth in
vestigations are reported to the Target Committee. As a result of these long-term inquiries offences have been
detected and a number of persons have been prosecuted to conviction, and others have resigned before they
were prosecuted or dealt with disciplinarily. These in-depth inquiries have also revealed defects in Government
procedures and consequently opportunities for corruption; and a number of corrective measures have been
recommended for the consideration of the heads of various Government departments.

60. The function of "B" Division is to investigate by ordinary C.lD. methods the day-to-day allegations
of corruption received by the A.C. Office directly from the public or from other Police formations or Govern
ment departments with a view to prosecution under sections 3-9 of the Ordinance.

61. The resources of "C" Division are directed at individual targets with the object of instituting prosecu
tions under section 10 of the Ordinance. Personalities may come to the notice of this division as a by-product
of an investigation by one of the other divisions or by a direction by the Target Committee. The Godber in
vestigation was initiated by the Chairman of the Target Committee [The Deputy Commissioner] on information.
and on direct instructions, from the Commissioner.

62. There has to be a balance between the manpower assigned for duty on in-depth and other investigations.
The Deputy Commissioner told me he felt that, looking at the matter in retrospect, too much time had been
spent on "A" Division work and not enough time on individual targets; and it would appear that there was a
change of emphasis as from February 1972 as a result of a directive by the Target Committee.

63. Investigations are carried out by chief inspectors. senior inspectors or inspectors under the overall
supervision of the Division's superintendent. Communications in respect of any particular investigation are
vertical i.e, from investigator to section head and thence to divisional head. The need for lateral communications
with adjoining sections or divisions is reduced to a minimum. N.C.O. and rank and file staff working with
an investigator are given only as much information as is necessary for them to know to enable them to perform
the particular duties assigned to tliem.

64. The Support group consists of the following:
(a) Administration unit;
(b) a Research unit;
(c) Surveillance teams;
(cl) a Security unit; and
(e) a Technical Aids unit.

The Administration unit provides clerical, interpretation, translation, transport and other ancilliary services
using mostly civilian staff but also some police personnel. The function of the Research unit is to provide
analysis of materials already on files in the office. The Surveillance teams operate under the direction of a
chief inspector. The Security unit's role is directed at maintaining physical security of the premises and docu
ments, and checking that information available within the office is contained within the "need to know" principle
described in paragraph 63. Two officers of the inspectorate grade perform these duties. The Technical Aids
unit is designed to provide modem detection aids such as marked money, photographic and electronic equipment.

65. The structure of the Anti-Corruption Office as described in the foregoing paragraphs is based on its
approved establishment. Unfortunately, in common with other police formation, actual strength has generally
been below establishment; and the Director has been forced to deploy a number of inspectors in the Support
group to strengthen the Investigation group. Priority has been given to maintaining the strength of "B"
Division to fulfil its role in responding to complaints without undue delay. Investigators in "A" Division's
long-term investigations have not been readily assignable to other tasks without damage to the work of that
Division. As a result ofthesestaff difficulties. inevitably"C" Division has carried the brunt of the staff shortages.

66. Appendix "F" shows the establishment and actual strength of the Anti-Corruption Office for each
year from 1968to 1973. Attention is directed to the footnote to this Appendix which shows the actual number
of officers available to conduct investigations as independent case workers. These figures may be compared
with the statistics shown in paragraph 72 below which set out the number of complaints received and investiga
tions undertaken by the Antl-Corruption Office over the same period.

67. Appendix"F" shows that in 1970 the actual strength of the Anti-Corruption Office exceeded its approved
establishment in anticipation of the coming into force of the new Ordinance. In each of the following years
there has been a build-up in both approved establishment and in actual strength; but the actual strength in the
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Total: 785

284
40

461

vital inspectorate grade in 1973 is still well below the establishment figure for this grade for the year 1971. They
have in fact 39 inspectors as against an establishment of 54.

68. A large number of reports received by the A.C. Office are anonymous. A report is classed as anony
mous if the caller or writer refuses to disclose his real name or in cases where investigation reveals that a fictitious
name or address has been given. Prior to 1971 all anonymous complaints were considered by the Targ~t Com
mittee; but since then this work has been delegated by the Committee to a sub-committee consisting of the
Director of Criminal Investigation and one non-police member. Most anonymous complaints are found to
contain insufficient information to warrant further investigation. For example: .

"All members of the Housing Department arc corrupt
(Sgd.) a citizen.It

Some anonymous complaints are patently malicious; but in some instances they may contain useful information
on persons or subjects already under investigation.

69. All complaints alleging corrupt activity are subjected to a preliminary examination in order to decide
whether further inquiry is likely to be productive. The Target Committee has delegated a limited authority
to the Director to decide whether further inquiries should be made. Any member of the committee may
question the correctness of his decision after reference to the office case diary. But, in the majority of cases,
a decision that further inquiry .is not warranted is reached by the Target Committee itself.

70. The Target Committee may direct that further action be taken, either by the A.C. Officeor that the case
be referred to another police formation, or to the Establishment Secretary, or to the head of a department with
or without specific recommendations or suggestions. The evidence may be insufficient to warrant the institu
tion of criminal proceedings; but it may indicate that a Government officer has been guilty of breach of discipline
or that remedica1 action should be taken to correct departmental procedures.

71. The following are statistics showing the number of reports received by the A.C. Office during the years
1968-73 inclusive. It will be noted that for the years 1969-1972 there were approximately twice as many anony
mous complaints as all others put together; and with the exception of the year 1970, a very small proportion of
these anonymous complaints contained any useful information. For example, in 1969 out of 717 anonymous
complaints, only 5 contained usable information. The statistics below show 3 classes of complaints:

A Anonymous;

B Reports unconnected with corruption; and
C other complaints alleging corruption.

It is these so-called other complaints with which I am chiefly concerned. There is a break-down of these
complaints; and the figures show the number of complaints alleging corruption against:

(i) The police
(ii) other Government departments
(iii) the public.

And there is a table showing how the complaints were disposed of. Column 2 shows the actual number of
complaints against each of the 3 categories (police, other Government departments, public). Colunm 3 shows
the number of complaints in respect- of which the Target Committee directed that further inquiry would be
unproductive. Column 4 shows the number referred elsewhere for further action. Column 5 shows complaints
which resulted in one or more persons being taken to court during that particular year. Column 6 shows the
number of complaints in which the initial investigation has not been completed at the end of the calendar year.
In the following year these investigations would be completed and a decision made as to whether further inquiry
would be productive or whether the complaint should be referred elsewhere for further action or whether any
person should be prosecuted. Column 7 refers to those complaints in respect of which the Target Committee
has directed that further investigation be undertaken and which further investigation has not been completed at
the end of the calendar year in which the initial complaint was received.

72. The following are the figures I have referred to:

1968
Total Number ofReports Received

A. Anonymous Complaints Alleging Corruption:
B. Reports unconnected with Corruption:
C. Other complaints alleging Corruption:

..

! 11·
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A. (i) Anonymous Complaints containing insufficient
information to warrant further investigation:

(ii) Anonymous Complaints containing usable in
. formation:

C. Other Complaints Alleging Corruption: 461
Directed against: (i) Police:

(ii) Miscellaneous Government
Departments:

(ill) Public:

275

9

220

207
34

Total: 284

Total: 461
..

DISPOSAL OF OmER COMPLAINTS ALLEGING CORRUPTION

N.F.A. by T.e. or D.A.e. Rqe"ed Further
Target No. of (Initilllinvestigation elsewhere Court Tobt investigation TotalAllegations revealed furtherenquiry for further invutigaud requiredwould be unproductive) action

Police 220 105 67 8 15 25 220
Mise. Govt. Depts. 207 85 59 2 21 40 207
Public 34 11 7 2 J1 3 34

Total 461 201 133 12 47 68 461
= = =- ..... = ..... =

At the beginning of 1968 5 long term 'in-depth' investigations were being conducted. 57 additional such in-
vestigations were begun during the year.

1969

Total Number ofReportsReceived

A. AnonymousComplaints Alleging Corruption:

B. Reports unconnected with Corruption:
C. Other complaints alleging Corruption:

A. (i) Anonymous Complaints containing insufficient
information to warrant further investigation:

(ii) Anonymous Complaints containing usable in
formation:

C. Other complaintsalleging corruption: 324
Directed against: (i) Police:

(ii) Miscellaneous Government
Departments:

(iii) Public:

717

7
324

712

5

123

169
32

Total: 1,048

Total: 717

Total: 324

DISPOSAL OF OTHER COMPLAINTS ALLEGING CORRUPTION

N.F.A. by Toe. or D.A.C. Rqerred Further
Target No. of (Initial investigation tlsewhere Court To be investigation TotalAllegations revealed furtherenquiry for further investigated reqUiredwould be unproductive) action

Police 123 71 24 10 16 2 123
Mise. Govt. Depts. 169 57 52 17 39 4 169
Public 32 IS 3 14 32

Total 324 143 79 41 55 6 324
= = ..... = - = =

The Anti-Corruption Branchcompleted the 47 initial investigations outstanding at the end of 1968 and continued
further investigations begun in that year on 68 cases. 62 long term investigations begun in earlier years were
continued and 96 new such investigations werecommenced in 1969.

.:-
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1970
TotalNumber ofReports Received:

A. Anonymous Complaints Alleging Corruption:
B. Reports unconnected with Corruption-:
C. Other complaints allegingCorruption:
A. (i) Anonymous complaints containing insufficient

information to warrant further investigation:
(H) Anonymous complaints containing usable in

formation:
C. Other complaints allegingcorruption: 295

Directed against: (i) Police:
(ii) Miscellaneous Government

Departments:
(iii) Public:

747
SS

295

645

102

108

148
39

Total: 1,097

Total: 747

Total: 295

DISPOSAL OF 0nfER COMPLAINTS ALLEGING CORRUP110N

N.F.A. by T.C. or D.A.C. Refe"ed FurtMr
Target No. of (Initilll investigation elsnrMre Court To be investigation TotalAllegations revealed further enquiry for further investigated requiredwouldbe unproductive) action

Police 108 43 30 7 27 1 108
Mise. Govt. Depts. 148 61 39 12 2S 1I 148
Public 39 13 4 11 8 3 39

Total 295 117 73 30 60 15 295
"== = = = ==0 ==0 =

The Anti-Corruption Branch completed SS initial investigations outstanding at the end of 1969 and continued 6
further investigations begun in that year. 158 long term investigations begun in earlier years were continued
and 18 newsuch investigations werecommenced in 1970.

1971
Total Number ofReports Received:

A. Anonymous Complaints Alleging Corruption:
B. Repons unconnected with Corruption:
C. Other complaints alleging Corruption:
A. (i) Anonymous complaints containing insufficient

information to warrant further investigation:
(ii) Anonymous complaints containing usable in

formation:
C. Other complaints alleging corruption:

Directed against: (i) Police:
(ii) Miscellaneous Government

Departments:
(iii) Public:

762
95

373

756

6

137

153
83

Total: 1.230

Total: 762

Total: 373

DISPOSAL OF OTHER COMPLAINTS ALLEGING CORRUP110N

N.F.A. by T.C. or D.A.C. Ref~ed FurtMr
Target No. of (Initilll investigation elsewhere Court To be Investigation Total-, Allegations revealed further enquiry for further Investigated

wouldbe unproductive) action required

Police 137 76 35 6 12 8 137
.

" Mise. Govt. Depts. 153 74 40 10 IS 14 153
Public 83 29 IS 24 14 I 83

Total 373 179 90 40 41 23 373
= = - = = = =
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The Anti-Corruption Officecompleted the 60 initial investigations outstanding at the end of 1970 and continued
the 15further investigations begun in that year. 176long term investigations begun in earlier years werecontinued
and 15 new such investigations were commenced in 1971. The Target Committee Report for this year referred
to 'an additional 59 allied investigations' being started. These arose from enquiries into complaints under
investigation in the course of the year.

1972

Total Number ofReports Received:

A. Anonymous Complaints Alleging Corruption:

B. Reports unconnected with Corruption:

C. Non-anonymous complaints alleging Corruption:

A. (i) Anonymous complaints containing insufficient
information to warrant further investigation:

(ii) Anonymous complaints containing usable in
formation:

C. Non-anonymous complaints alleging corruption:

Directed against: (i) Police:
(ii) Miscellaneous Government

Departments: .
(Hi) Public:

747

19

401

698

49

164

166
71

Total: 1,167

Total: 747

Total: 401

DISPOSAL OF OTHER COMPLAINTS ALLEGING CORRUPTION

N.F.A. by T.C. or D.A.C. R~ferruJ Further
Targ~t No.ul ( Initlollnvestigation el!ewhere Court To be investigation Total

Allega/lons . revealedlurth~r enquiry lor further investigated required
would be unprodllctive) action

Police 164 83 45 18 12 6 164
Misc. Govt. Depts. 166 84 46 9 18 9 166
Public 71 31 14 21 2 3 71

Total 401 198 105 48 32 18 401
=--- = = = ..-; = =

The Anti-Corruption Office completed the 41 initial investigations outstanding at the end of 1971 and continued
the 23 further investigations begun in that year. 191 long term investigations begun in earlier years werecontinued
and 47 new investigations of this type werecommenced largely as a result of the decision that "C" Division should
examine individual officers suspected of having unexplainable wealth. The discrepancy between the Target
Committee's Report of 1250cases and that of 1167 reports given above results from a number of reports referring
to more than one suspect and additional suspects arising in the course of current investigations.

1st January 197J-JOth Aprill97J

Total Number of Reports Received:

A. Anonymous Complaints Alleging Corruption:

B. Reports unconnected with Corruption:

C. Other complaints alleging Corruption:

A. (i) Anonymous Complaints containing insufficient
information on which to base an enquiry:

(ii) Anonymous Complaints containing usable in
formation:

C. Other complaints alleging corruption:

Directed against: (i) Police:
(ii) Miscellaneous Government

Departments:
(iii) Public:

14

189

58

137

171

18

58

53
26

Total: 384

Total: 189

Total: 137



DISPOSAL OF OTHER. COMPLAJNTS ALLEGING CORRUPTION

N.F.A. by T.C. or D.A.C. R~f~md
Furth~r

Ttug~t
No. of (ItritiDl in'utigm;on ~h~wlr~n Court To~ inllUtigation TotalAllqmlDlU r~realN furtlru orquiry forfurtlru ;nlltstlgat~d rquirNwould M U1IJ1roducti'~) action

Police 58 46 4 2 6 58

Mise. GoYL Depts, 53 21 9 1 11 11 53

Public 26 14 1 9 2 26

Total 137 81 14 12 11 19 137
= = = = = = =

The Anti-Corruption Office has completed the 32 initial investigations outstanding at the end of 1972 and
continued the 18 further investigations begun in that year. At the beginning of this year 238 long term
investigations begun in earlier years were still continuing and 7 new investigations of this type have been
commenced.

.73. I give below statistics showing the number of corruption charges and the number of persons brought
before the courts during each of the years 1968-73. As Cap. 201 came into force on 14th May 1971, there are
2. sets of figures for 1971, one showing charges under the fonner Cap. 215 and the other showing charges brought
under the present Cap. 201. The figures for 1973 include 3 persons whose cases are pending before the courts
and 2 other cases where the Attorney General has consented to the institution of prosecutions but, at the time
of writing, the persons have not been charged. The figures show 3 categories of defendant namely police, other
Government ·departments, and members of the public. The police are treated as a separate category because
more complaints are received by the A.C.. Office against police officers than against officers in other depart
ments. Consequently, more police officers are brought before the courts. The figures also show the number
of persons charged with other criminal offences, evidence of which has been discovered by the A.C. Office in
the course of an investigation into alleged corrupt activity. The figures also show the number of officers in
volved in cases where there was no, or insufficient, evidence to warrant criminal proceedings but whose cases
were referred by the Anti-Corruption Office to the Establishment Secretary or to the appropriate departmental
authorities for consideration for possible disciplinary action against the officers concerned. Persons charged
with both corruption and other criminal offences are listed only under corruption statistics.

1968

(30 CHARGES WERE BROUGHT UNDER THE FORMER CAP. 215)

= =

No. ofPersons charged

Police Officers

Other Government servants

Members of the public

Total

Persons charged with other
criminal offences:

Police

Other Government servants

Members of the public

Total

4

5

2'

11

1

4

5

Convictions

- (2 officersabsconded before trial)

3

2

5
=

1

3

4

A total of 132 police officers and members of various government departments
were referred by the A.C.O. for possible disciplinary action. A break down of
this figure is not available.

IS



1969

Convictions

10 7

21 IS

8 6

39 28
= =

Total

(80 CHARGES WEREBROUGHT UNDER THE FORMER CAP. 215)

No. ofPersons charged

Police officers

Other Governmentservants

Members of the public

Persons charged with other
criminal offences:

Police officers

Other Government servants

Members of the public

Total

3

7

19

29

2 (I absconded before trial)

3

17

22
= =

No. of Personsreferred for possible disciplinary action:-

Police officers 92

Other Government servants 47

Total: 139
-

1970

(47CHARGES WERE BROUGHT UNDER THE FORMER CAP. 215)

No. of Persons charged

Police officers 13

Other Government servants 14

Members of the Public 12

Total 39
=

No. of Personscharged with other
criminal offences:

Police officers 1

Other Government servants 3

Members of the Public 27

Total 31
=

5

8

11

24

I

3

23

27
=

Convictions

Persons referred for possible disciplinary action:-

Police officers 42

Other Government servants 51·

Total: 93
=
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1971

(34 CHARGES WERE BROUGHT UNDER THE FORMER CAP. 215 AND 40 UNDER CAP. 201)

No. ofPersons charged Convictions

Under the former Cap. 215:
Police officers 5 4
Other Government servants 3 3
Members of the public 6 6

Total 14 13
= ==

Under Cap. 201 :
Police officers 4 I
Other Government servants 5 3
Members of the public 17 15

Total 23 19
= =

Total under both Cap. 215
and Cap. 201 37 32

= -
No of Persons charged with other

criminal offences:
Police officers 1
Other Government servants 5 5
Members of the public 25 24

Total 31 29
= =

No. of Persons referred for possibledisciplinaryaction:-
Police officers 35
Other Government servants 24

Total: 59
=

1972

(87 CHARGES WERE BROUGHT UNDER CAP. 201)

No. ofPersons charged Convictions
Police officers 23 17
Other Government servants 7 4
Members of the public 18 18

Total 48 39
== ==

No. of Persons charged with other
criminal offences:

Police officers 2 2
Other Government servants S 4
Members of the public 19 18

Total 26 24
== ==

No. of persons referred for possibledisciplinaryaction:-
Police officers 24
Other Government servants 67

Total: 91
=
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1973

t,

Convictions

~ } (In each case a decision is still
7 pending.)

7
8
8

(Up TO THE 15TH AUGUST 34 CHARGES HAVE BEEN LAID BEFORE THE COURTS AND THE
ATTORNEY GENERAL HAS GIVEN CONSENT TO PROSECUTE IN RESPECT OF A FURTHER

10 CHARGES UNDER CAp. 201)

No. 01Persons charged

Police officers
Other Government servants
Members of the public

Total 23 18
"'"" ...

Persons charged with other
criminal offences:

Members of the public 8 8

Total 8 8
- =

No. of persons referred for possible disciplinary action to 30tn April (figures to 15th
August were not available) were:-

Police officers 27
Other Government servants 27

Total: 54

74. It has not been possible to obtain an accurate year-by-year brcak-down of the nature of the charges
preferred under Cap. 201; but sincc 14th May 1971, when the Ordinance came into force, to the 15th August
1973 the Attorney General has given his consent to prosecute 171 charges and these are broken down as follows:-

Under section: No. 01consents:

3 ~

4(1) 48
4(2) 85
8(1) 4
9(1) 2
9(2) 2

10(1) 1

Total: 171
=

75. I do not think that much can be deduced from the figures for 1968. All specialized formations (in
cluding the A.C. Office, the Commercial Crimes Officc, and the Narcotics Bureau) were affected by the civil
disturbances which occured in 1967. However, by 1969conditions had reverted to normal; and what it all boils
down to is that in 1969, there were 80 charges of corruption involving 39 persons and a further 29 persons were
prosecuted by the A.C. Office for other offences which came to light as a result of A.C. Office investigations and
the cases against a further 139 Government officers were referred to other authorities for possible disciplinary
action. In 1970, there were 47 charges of corruption involving 39 persons and a further 31 persons were
prosecuted by the A.C. Office for other offences which came to light as a result of A.C. Office investigations
and the cases against a further 93 persons were referred to other authorities for possible disciplinary action.
In 1971 there were 74 charges of corruption involving 37 persons and a further 31 persons were prosecuted by
the A.C. Office for other offences which came to light as a result of A.C. Office investigations and the cases
against a further 59 Government officers were referred to other authorities for possible disciplinary action.
In 1972 there were 87 charges of corruption involving 48 persons and a further 26 persons were prosecuted for
other offences, and the cases against a further 91 Government servants were referred for possible disciplinary
action. The same sort of pattern appears to be emerging in respect of the year 1973.

76. I do not think there is any point in attempting to reconcile the figures which I have given with those
given by the Target Committee in their annual reports. Statistics maintained by the Anti-Corruption Office.
and used by the Target Committee in its reports for the years 1971 and 1972, showing the number of persons
prosecuted as a result of investigations conducted by the Office do not differentiate between prosecutions brought
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under Cap. 201 and the former Cap. 215 and prosecutions for other criminal offences. These figures do not
show the number of charges brought; and, in a number of instances, an examination of files showed that several
persons had been charged jointly and in other instances that one person was charged with a number of separate
charges. A further factor is that the figures given by the Target Committee relate to prosecutions of persons
before the courts in the particular year under review in which the court had given its decision. Examination
of the files showed that, in a number of instances, persons were charged in one calendar year but their cases
were not disposed of by the courts until the following calendar year.

77. But, however one looks at the matter, there are no signs, so far, that there has been any spectacular
break-through in the battle against corruption, despite the additional powers conferred by Cap. 201.

78. Since the Ordinance came into force in May 1971 no persons have been charged under sections 5, 6
or 7 of the Ordinance. Four persons have been "targets" for possible prosecution under section 10. The
Attorney General issued letters in 2 cases under the recently repealed subsection (2) of section 10. One was
the case of Chief Superintendent Godber and the other involved a relatively junior government officer. The
Attorney General addressed 2 letters to this man under the repealed section 10(2) and finally accepted the
officer's explanation. In the course of this investigation the Attorney General's Assistant issued one bank
authorization under section 13(1) of the Ordinance. Prior to the service of the section 10(2) letter on Godber,
the Attorney General's Assistant had issued a bank authorization under section 13.

79. Section 13 authorizations have also been utilized in 8 other cases in which 2 persons were subsequently
convicted. 2 persons resigned while still under enquiry. and one case where the officer's contract was terminated
as a result of the investigations. Two further cases are still under investigation; and in one case no charge
could be brought because.of a defect in section 10. This case is referred to in paragraph 123 below.

80. The provisions of section 14 of the Ordinance were first used in February 1973 when Superintendent
Hunt and his wife received letters from the Attorney General. Letters under this section have been served
on 7 occasions in connection with an investigation which is taking place at the time of writing this report.

81. The special powers'to search premises under section 17 have been used by the Director on 12 different'
occasions but in one instance it was not necessary to execute the warrant as the suspect gave permission to
search his premises. The 12 warrants related to 3 separate cases. One case involved 8 persons. It came to
light as a result of a long-term investigation into a passport and illegal-immigrant racket in 'which no prosecu
tions resulted because of difficulties in disclosure of evidence obtained from under-cover sources but which did
result in the breaking of this particular ring of racketeers and the sudden resignation of a number of junior
government employees. The second case in which the Director issued 2 warrants under section 17 arose from
another long-term investigation. In that case'the homes of a member of the public and a police constable were
searched. This long-term investigation is still continuing but to date no persons have been prosecuted; but
the constable has deserted from the force. The third case was one of those referred to in paragraph 79 above
where an officer under investigation resigned before the enquiry could be completed. In a number of instances
the Attorney General's Assistant was not prepared to authorize the issue of warrants; and the Director issued
them himself. The Attorney General's Assistant has issued a total of 6 search warrants in connection with
the GODBER and other section 10 cases. In a number of other cases, the Commission was informed, search
warrants have been obtained from magistrates under the provisions of section 50 of the Police Force Ordinance.
The Anti-Corruption Office does not keep separate figures on this class of warrant, the duplicates of which are
kept on individual case files.

82. Reverting to the statistics for 1971 and 1972 given in paragraph 73 above, in 1971 the cases against
59 officers for suspected corruption were referred by the A.C. Office to other authorities for possible disciplinary
action. Presently, I shall be dealing with the existing arrangements on the disciplinary side and I will be making
certain recommendations; but at this stage, it may be observed that from an examination of the files of the
Establishment Secretary, it appears that during the year 1971, only 1 officer was dismissed as a result of dis
ciplinary action and the services of 1 other officer were terminated. As regards 1972, the A.C. Office referred
91 officers for possible disciplinary action. Only 4 officers were in fact dismissed by disciplinary action during
that year.

83. These, then, are the existing arrangements as regards the enforcement of the law against bribery and
corruption; and I have given such information as J have been able to obtain as regards the working of the new
Ordinance (Cap. 201) during the 2 years or so of its existence.

84. As I have said, this Ordinance is a more powerful weapon than its predecessor; but when compared
with the original draft Bill, it is obvious that it had quite a few of its "teeth" drawn before it went on the statute
book. Before deciding whether those "teeth" should be put back into the Ordinance I think it is necessary to
ask oneself, and try to answer, 3 questions:
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(I) Is there widespread corruption in the public service in Hong Kong?
(2) If so, why?
(3) Why is it so difficult to establish guilt in cases of bribery and corruption?

I shall deal with (I) and (2) together.

Is there widespread corruption in the public service in Hong Kong?
If so, wby?

8S. In attempting to answer these questions. I am reminded of a "note on the pattern ofcorruption in Hong
Kong" dated 16th November 1967written by Mr. Paul GRACE. at present Commander. Kowloon District. He
said:-

. "Why is it that the man in the street in Hong Kong can so readily be persuaded to pay officials for
facilities which the law says he shall have. whilst the man in the street in Birmingham would not only
refuse indignantly to pay but would expect vigorous action against any official who might make such a
suggestion?..

86. In attempting to answer that question, it is no good closing our eyes to the facts of history; and I cannot
do better than quote the words of a highly-educated Hong Kong Chinese (a lawyer, and a much-respectedmember
of this community) who, in answer to an invitation by me for assistance, wrote to the Commission as follows:-

"Down to near the end of the Tsing Dynasty, the terms 'government' and 'citizen' were unknown in
China. There were only the 'Emperor', his 'officials' and the 'subjects' (the 'hundred surnames').
There was no such creature as a 'Govemment servant'. Anyone appointed to any officewas by grace
and favour of the Emperor and he wascalled an 'official'. He owed no duty to those he ruled within
his jurisdiction. The same principle applied to the lowliest amongst the subordinates of a mandarin.
Such persons might be pai~ out of the emoluments of the mandarin. If so, he was the mandarin's
personal aid or servant. If he was paid out of the revenue, he was an official. This system persisted
down to the Nationalist regime, even though lip service was paid to the idea of modem govemment.
Every act done by an officialwas regarded as a favour; and any omission a dispensation. Payment for
such favour or dispensation was taken as a matter of course by a Chinese as a quid pro quo.

Having understood this historical background, it is easy to reach the conclusion that a Chinese in
Hong Kong is mere ready to pay ~ bribe, as we understand it. without thinking of any moral issue.
Indeed, for the majority of the Chinese in Hong Kong. most of the multifarious regulations and
restrictions have no moral at all; and they do not see anything wrong in buying their way out ... corrup
tion and bribery in Chinese history was not confined to the uneducated. It was rampant amongst the
educated who had been appointed to office through Imperial examinations. Even in the T'sing Dynasty
appointments to minor public office could be acquired by purchase or bribery. Similarly ... corruption
in Hong Kong is just as prevalent in the more educated class."

87. Another highly-educated and much-respected Hong Kong Chinese wrote to the Commission as
follows:-

"Public attitude towards corruption is affected by the following factors which exercise considerable
inftuence in the circumstances of Hong Kong: .
(I) A high proportion of the middle-aged or elderly residents came from China as refugeesafter 1949.

In China they lived under the KMT Govemment which was riddled with corruption. They were
conditioned to a style of Chinese Government suffering from the long heritage of dynasties of
corrupt and oppressive rule with Government officials wielding unchallenged power. Un
doubtedly. there were many just and clean officials as well. Indeed, some incorruptible historical
figures became Chinese legends. However, the image of the Chinese Governments made the
people believe that most officials were corrupt. The common Chinese proverb (;Rr~itJ-U
all the crows in the world are black) stemmed from this impression. A clean. fair Government.
accountable to the public for its acts. and serving the public as its duty. was certainly the high
political ideal advocated by ancient sages and the four traditionally upheld qualities of model
officialdom (:f.:iEIIM-fairness, uprightness. integrity and acumen) all implied a categorical con
demnation of corruption as a heinous crime. However, these ideals were often not fulfilled in
practice. Deep-rooted impressions of the KMT regime rotting with corruption have made these
immigrants believe. without too much critical examination. that many Hong Kong Government
officers. like the Chinese officials they knew, may also be corrupt, This belief in itself breeds
corruption because it leads to voluntary bribery by people who consider it normal practice in
dealing with Govemments.
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(2) To these immigrants, Hong Kong Government is very much an alien Government, made rather
mysterious and unapproachable by its complicated structure and a formidable language barrier.
In the view of many of them, it is futile and unwise. and perhaps even dangerous. to challenge or
query it. They may be very prone to grumble about it among themselves, but they are rather
scared to take issue with it direct. Instead. they rather prefer the indirect approach, -through
some middleman. to take care of their problems. This attitude has probably changed quite
significantlysince 1967. in that even these people have. in the past few years. become more vocal
and openly critical. However, this apathetic attitude still remains. particularly among the older,
uneducated immigrant groups.

(3) Hong Kong in its unique development after the war has achieved a great deal. At the same
time, many problems of considerable magnitude and complexity have been created by over
crowding and the shortage of necessary facilities resulting from the influx of refugees. Many
people have had to put up with sub-standard conditions. Often the standard minimum require
ments for operating a business legally cannot be met. They just try to do the best they can to
eke out a livelihood. IIIegalities of all sorts have become common-illegal hawking, illegal
factories, illegal restaurants, illegal catering (particularly those serving lunches to office workers),
illegal taxis (Pak Pai Che), etc. are trying to survive against current control legislation. Often
such legislation has not been effectively enforced for various reasons. Control manpower may
be inadequate. Such illegal services may have become essential in meeting some public need in
the absence or shortage of legitimate alternatives. Government itself may feel inhibited by the
thought of breaking too many rice bowls by seeking to eliminate them. particularly before some
legitimate alternative can be provided. This kind of unsatisfactory situation breeds corruption.
Illegal operators are only too willing to pay squeeze to avoid prosecution. Of course they do
not wish to pay 'black money> if they can help it, but. given the choice, tbey would much ratber
pay than lose their livelihood. In making any general assumption that the public wish to
pressurize Government to eliminate corruption. we should not lose sight of these important
sectors whose vested interests make them dread the thought of a clean and effective Government
which willforce them to the wall. Without a comprehensivesurvey, it is impossible to estimate the
total number of people (and their families) who are surviving by sufferance of non-enforcement,
but it must be a very significant number-including some operating in politically highly sensitive
sectors. They may grumble among themselvesagainst Government for the squeeze they have to
pay and they will never admit that they condone or connive in corrupt practices, but, in their
heart of hearts, they probably pray to be allowed to continue to pay for non-enforcement, since
it gives them a de facto licence, even though not a de jure one. This is the sort of unholy but
realistic compromise which gives them breathing space for survival.

(4) In Hong Kong, economic pressures on the time factor are considerable. Getting something
completed a month earlier may mean a gain of hundreds of thousands of dollars, or even more.
Failure to get some procedure processed in Government in time may result in v~ry heavy financial
loss. Hong Kong people are quite prepared to buy time. Bribing someone to do something
out of turn is in their view like a commercial deal of paying extra for speedy service. No matter
how strongly our prominent businessmen often condemn corruption in public, some of them are
not too scrupulous about practising corruption themselves when big business deals are at stake.

(S) Hong Kong's problem of people has produced long queues in many places: waiting for low cost
housing accommodation. secondary school places, particularly in well established schools, etc.
There is a strong temptation to get in by black market methods. Looking at our Government
services objectively, we can be thankful that many of our application procedures are reasonably
well controlled and insulated against corruption possibilities. But we must be on our guard that
even normally law abiding people are sometimes prepared to offer bribes for something they need
badly.

(6) It is difficult to determine to what extent corruption actually exists where rumours are widespread.
Some shrewd people outside Government exploit the gullibility and ignorance of the public to
obtain money by false pretences, claiming that they can "fix it", even promising to refund if they
fail. It may wellbe something that they know the applicant is entitled to any way. The payment
is happily made and the payer sometimes even introduces the middleman to relatives and friends.
Government's image is thereby tarnished unfairly.

(7) Sometimesjunior civil servants in extorting squeeze tell the payer that it has to be shared upwards
with his superior officers. This statement thus enables him to ask for somewhat larger sums and
at the same time warns the payer that it is futile to report it to the authorities because his senior
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officers are all in it and will protect him against any allegations of corruption. To some extent
this has helped to create the impression that corruption has spread quite far upwards.

(8) Many people may not like to pay squeeze but they are even more frightened of (Sllt-trouble)
the trouble of reporting corruption and being cross-examined by A.C. Branch, of appearing in
court as a witness etc. They firmly believe that reporting a corrupt officerwill result in reprisals.
Even if the corrupt officer is dealt with, the informer's business or application may get on to some
black list whereby other members of the same department will seize each and every excuse to
prosecute him. It is believed that unless someone intends to wind up his business, it is very
unwise to try to fight the corrupt official because usually a syndicate exists. They do not believe
that it is useful to report this to some senior officers, because some clever explanation can always
be given to justify the officer's course of action. If some inspector wishes to find fault with some
licensed premises,he can easily list halfa dozen valid reasons for prosecution. He can legitimately
maintain that he is only doing a thorough job. Actually he is doing the right thing for the wrong
reason, but it is extremely difficult· to prove that he has an ulterior motive.

(9) The public often do not see the need or justification for stringent controls or high standards
insisted upon. Operators often feel that the requirements are not always necessary and sometimes
unrealistic. Failure to comply is unlikely to result in some major disaster which will attract
public attention. All that remains to be done is to pay some enforcer to turn a blind eye. The
bribe usually costs much less than the expenses for compliance. Again both parties are mutually
happy and will jointly keep quiet.

(10) It is a Chinese custom to pay tea money to workers as a tip in the commercial sector. Tea money
is often an accepted convention. A housewife may want to tip a mechanic or artisan from some
public utility company, or even a commercial firm, to ensure that he gives good service. Govern
ment minor staff, e.g. postmen, are often offered tips, particularly at Chinese festivals. The
payers do not appreciate or agree with Government regulations about such things and can see
nothing wrong with the practice.

(11) Public attitude towards minor Government staff making some extra money is often one of
sympathy. There is a feeling that the low grades are not paid an adequate wage to keep their
families and some people find it inost reluctant to report on minor staff which may result in
breaking their rice bowls, whereas they believe that 'big corruption' exists elsewhere in Govern
ment and that should be Government's major concern and target. This attitude is reinforced by
the knowledge that some minor Government staff have to do outside work, perhaps illegitimately,
to make ends meet, particularly in these days of inflation.

(12) The younger generation, however, tend to take a much more critical view of Government about
corruption. Their anti-establishment cast of mind easily lends itself to the belief that Government
is very corrupt. They get very emotional about it. Representatives of the Federation of Students
said emphatically at a recent meeting of the Social Causes of Crime Committee that the root
causes of crime stemmed from corruption inside Government and that Government should begin
by putting its own house in order before putting the blame for crime on young offenders.

(13) Even the more passive and pessimistic attitude of the docile middle-age group has recently taken
a turn to be more critical of Government because of the upsurge in crime. There is widespread
concern and anxiety about alleged police corruption and protection of vice-rackets which are
believed to be a major cause of crime. The GODBER case gave rise to a great deal of public emo
tion, particularly when the BLAIR-KERR Report revealed that GODBER. was in possession of an
extensive list of vice-joints."

88. I also received veryconsiderable assistance from Mrs. ELLlOTT; but I do not propose to quote from her
communications to me because she frequently names individuals; and it is no part of the functions of this Com
mission to judge, much less cast aspersions on, any person. This is not a court of law trying specific charges.
My concern is to form some general idea of the extent to which corruption permeates this society of ours
(particularly the public service) to enable me to decide whether the problem should be tackled by means of
"tougher" legislation, relaxation of disciplinary procedures, changes in current arrangements, or perhaps a
combination of all three.

89. Hong Kong is now an industrialized society and it operates, to a very large extent, on 19th century
laissez-faire lines. Since 1949, the population has risen from approximately I million to 4 millions. A large
proportion of the people are the sons of those who, in the words of my informants, lived in a country ruled by a
Government which was "riddled with corruption", and were members of a society which paid only "lip service
••• to the idea of modem government". Many have no real roots here or a true sense of belonging; and because
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of uncertainty as to the political future of the territory, many are afflicted by an overwhelming desire to make
money quickly.

90. It is said that corruption is rife in the commercial and industrial sectors of society. As one of my
informants put it:

"The whole of Hong Kong operates on a commission basis."
There is a great deal of truth in this; and I have good reason to believe that the vast majority of businessmen in
Hong Kong would not have it otherwise. The only section of the Ordinance which strikes at corruption in the
commercial sector is section 9; and sub-section (4) of that section is a complete "let-out" for what, in Government
service, would undoubtedly be corrupt behaviour. It is not open to Government to "permit" a Crown servant
to' accept a "kick-back" on a Government contract. But "kick-backs" to employees in commercial firms is a
matter of everyday occurrence, tacitly accepted by employers, if not expresslyapproved of by them.

91. There is tremendous scope for corruption in Government service, particularly in those departments
which are in daily contact with the public. The majority of the allegations of corruption received by the Com
mission concern the following departments:-Police, Labour, Commerce and Industry, Public Works, Housing,
Immigration, Transport, Urban Services and New Territories Administration. This should not be taken as
implying that other departments on the Executive side of Government, or the Judiciary, are thought to be free
from corruption, but merely that by far the greatest number of allegations which have been made to the Com
mission, concern the departments which I have named; and, as regards the Judiciary, such allegations as have
been made concern the clerical grade only. I am happy to report that I have not been told anything which
remotely suggests that anymagistrate or judge is thought to be corrupt. But, as regards the departments which
I have named, the Commission has received a very considerable amount of information alleging corruption
in some cases on an extensivescale.

92. The worst forms are what is described by the Anti-Corruption Office as "syndicated" corruption, that
is to say a whole group of officers involved in the collection and distribution of money. For example, it is said
that groups of police officers are involved in the collection of payments from pak pai drivers, the keepers of
gambling schools and oth~r vice establishments. Frequently the "collection" is far more than corruption in
the true sense. It is plain extortion accompanied by veiled threats of violence at the hands of triad gangsters.
The "collections" seldom take the form of direct payments to any member of the corrupt group of officers.
Almost invariably there is the middleman. He is referred to euphemistically as "the caterer". He receives the
money; and in some cases, it is 'said that vast sums are involved.

93. Opinions vary as to the extent of "syndicated" corruption; but it is widely believed that it exists in a
number of departments, notably the police. It is said that in a number of cases these "syndicates" involve
certain senior officers as well as those of intermediate and junior rank.

94. In the context of the present inquiry, the community is particularly interested in the extent to which
"syndicated" corruption exists in the Police Force because of the burning issue as to whether the Anti-Corruption
Office should continue to function as part of the Police. I think it is obvious from what 1 have said regarding
the post-war history of Hong Kong that there are probably more opportunities for corruption in the Police
Force than in other departments, although from time to time the opportunities for corruption in other depart
ments have been very great e.g. looking back over the years at various times there have been tremendous
opportunities for corruption in the Public Works Department. The same applies to the Commerce and
Industry, Immigration, Housing and Labour Departments, and the New Territories Administration. But in
the Police Force there are now, and there has been for the last 20 years, a great many opportunities for
corruption. An A.C. Office report shows how syndicated corruption operates in the Traffic Branch. Sums 9f
money are collected on a regular basis from all forms of illegal transport and even from taxi drivers and lorry
drivers. It is said that if any of these vehicle owners are not willing to pay, they receivean unnecessary number
of summonses for petty infringments of the trafficregulations. Perhaps the most frightening aspect of corruption
in the TrafficBranch is the suggestion that the evidence in accident cases is sometimestampered with and watered
down in consideration of a money payment.

95. Apart from syndicated corruption in the Traffic Branch it is said that a major source of corruption has
been what is described rather glibly as "social" offences e.g. hawking (either with or without a licence) gambling,
brothels, etc. I do not think that the illegal sale of narcotics could possibly be described as a "social" offence;
but it is said that this also is a lucrative source of corruption.

96. The police have always felt particularly frustrated because of the attitude of the judiciary to these so
called "social' offences. They say that the fines imposed by magistrates have been ridiculously low; and on
the rare occasions when a magistrate has decided to take a firm stand regarding, say, hawking arid obstruction,
etc., his sentences have been drastically reduced on appeal to the Supreme Court, the result being that the lower
judiciary have received no encouragement from the superior courts to take a firm line. But, apart from that,
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it is said that the attitude of many magistrates has been that it is unjust to pass high sentences on people who
are only trying to eke out some sort of livelihood in extremely difficult situations and that it is up to the
Executive Branch of Government to solve such "social" problems- presumably by legalising gambling,

. organizing a proper system of public transport, providing conditions such as would enable hawkers to trade
without breaking the law and so on. Presumably, it has never been suggested that brothels and other vice
establishments (including those for the sale of narcotics) should be legalized. Be that as it may, it is said that
the low fines imposed by the courts are regarded by many hawkers, keepers of gambling establishments, drug
peddlers, etc. as nothing more than a small "overhead" to be taken into consideration in the running of their
business, Indeed, it is alleged that in many instances the actual guilty parties do not even appear in court, but
arrange with some "stooge" (for a suitable payment, of course) to stand in the dock of the court and admit to
something for which he 'was not guilty at all. Many police officers, so it is said, have simply lost heart in their
endeavour to deal with a number of "social" offences and have joined the ranks of those who "squeeze" the
operators rather than take them to court.

97. Other factors said to contribute to "syndicated" corruption include the necessity for detectives to pay
information money to their informants. It is well-known that the police would be unable to detect serious crime
without information which usually comes from the criminal Classes themselves or persons associating with
criminals. Information money from official sources is said to be insufficient to pay-off these informers and the
detectives and others are forced to "squeeze" the operators of vice-establishments, etc. to obtain extra funds.
It i~ also said that corruption exists in connection with recommendations for promotion-so much to become a
corporal, so much to become a sergeant and so on. Ofcourse, if this is true, it necessarily involves senior officers
because the promotion boards are composed of very senior officers.

98. It is said that Police corruption is, for the most part, "syndicated" and that corruption on an individual
basis is frowned upon by the organizers of these "syndicates"-indeed anyone operating on his own is liable to
be "fixed". The organizers are good psychologists. New arrivals in the Force are tested to see how strong is
their sense of duty. The testing may take various forms-sums of money placed in their desks, etc. If an

. officer fails to report the first overture of this sort he is really "hooked" for the rest of his service, and is afraid
to report any corrupt activities which may thereafter come to his notice.

99. On a number of occasions during this inquiry I have been told that there is a saying in Hong Kong:

(1) "Get on the bus" i.e. if you wish to accept corruption, join us;

(2) "Run alongside the bus" i.e. if you do not wish to accept corruption, it matters not, but do not
interfere;

(3) "Never stand in front of the bus" i.e, if you try to' report corruption, the "bus" will knock you
down and you will be injured or even killed or your business will be ruined. We will get you,
somehow.

100. The reaction of honest young police officers on hearing this kind of talk may well be imagined. They
either join the "bus" or mind their own business. They may, so it is said, even accept payments but nevertheless
continue to do their public duty as conscientious police officers. In other words, they are paid, but do nothing
for it.

101. Apart from "syndicated" corruption. it is said that in departments other than the Police there is a great
deal of corruption which involves only small groups of officers. One series of files which I perused related to
extensive inquiries by the Anti-Corruption Office regarding entry permits, identity cards, false birth certificates
and passports issued to a number of illegal immigrants. This involved small groups of officers in the Immigra
tion, and Registration of Persons Departments. The Anti-Corruption Office were fortunate in being able to
infiltrate an agent into the Registration of Persons Department; and two persons were convicted and sentenced
to 4 years imprisonment in 1971.

102. As regards the labour Department, in Hong Kong there are a large number of factories which are
either not registered. or fail to comply in some way with the numerous regulations applicable to factories. It
is said (at any rate in the past) that a large number of such factories have paid as much as SSoo per month for
the privilege of being allowed to operate. Such payments, it is alleged. are made to members of the labour
Department, New Territories Administration, Public Works Department and so on. If. say, 10,000 factories
each pay $500 per month, corrupt receipts from that sector alone would amount to SS million per month!

103. There are allegations concerning the New Territories Administration-allegations that for substantial
sums, clerks and land bailiffs pass on their knowledge of Government policy in regard to land utilization thereby
enabling land speculators to buy agricultural land at ridiculously low prices well knowing that such land will
shortly be converted to building land.
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104. Of course, in some cases what may have been extremely lucrative fields for corruption a few years ago,
may not be so today•. For example, about the mid-60·s. certain amendments were made to the Buildings
Ordinance; and it paid land developers to get their plans approved by the Buildings Office before a certain date.
It was alleged to the Commission that during a certain period a number of very large corrupt payments were
made to certain persons in return for their speeding up approval of certain building plans.

IOS. I was told that narcotics has always been a tremendously lucrative source of corruption. A police
officer or group of police officers or Preventive Service officers may shut their eyes to the importation of a large
quantity of heroin. Indeed, one informant said that it was quite possible for a police officer to make more
money in one corrupt transaction of this kind than he could earn honestly after 20 years service••

106. I could go on and on in this vein. But perhaps I have said enough to demonstrate that a large section
of the public believe that corruption exists to a greater or lesser extent in many areas of the public service, and
that it is rife in certain departments, particularly those which I have named.

107. As I have said, I am not sitting as a judge making findings of fact on specific charges. No person, or
group of persons, is on trial. But, for the purpose of deciding whether to recommend that more "teeth" should
be put into the Ordinance, whether disciplinary procedure should be relaxed, and so on, I feel that I must assume,
for the purpose of this inquiry, that there is a great deal of truth in what the public believe and allege.

108. Judging by statements made in the news media and elsewhere, one gets the impression that the public
think that heads of Government departments are either ignorant as to the extent to which corruption exists in
the public service or connive at it or even approve of it. It is a great pity that there should be this communica
tion gap between the Government and the people. The public can rest assured that the heads of certain depart
ments are fully aware of the fact that corruption exists in their departments. I do not wish to draw any invidious
distinctions between the reactions of the various heads to whom I have written; but I cannot speak too highly
of the reaction of the Commissioner of Police and the Director of Immigration. They are not the "babes in the
wood" that some members of the public would have us believe. They, and other heads, are able men who are
fuUy conversant with the opportunities for corruption in their commands, and feel utterly frustrated that they
are unable to do more about it.

109. I shall now say a word or two about the sheer difficulty of obtaining evidence in corruption cases.

Why is it so difficult to establish goUt in cases or bribery and corruption?

110. As is well-known, corruption takes many different forms. To start with a simple and, of course, purely
hypothetical example: Supposing a land developer wished to have speedy approval of his building plans and that
he managed to achieve his object by bribing some official in the Buildings Office to so arrange matters that the
particular plans were considered earlier than they would otherwise have been considered in the ordinary course.
How could an offence of that sort ever see the light of day? The chances are that if the "advantage" took the
form of a money payment, this would not take place before witnesses. It would either be made in secret, or in
some very indirect way. The two parties to the corrupt transaction would be satisfied parties. Unless the
public official happened to be a specially "planted" agent provocateur he would certainly not complain against
the building contractor; and vice versa.

Ill. It is said that in many cases corrupt payments are made not in respect of any particular transaction,
but to create an atmosphere of goodwill which the giver hopes to benefit from in his dealings with the public
officer in the future. The giver, of course, runs a distinct risk as regards his first payment. The recipient may
not be a satisfied party. His sense of honesty and public duty may result in the giver being brought to justice.
But, it is said, givers are good psychologists. There is always the tentative approach. They have usually summed
up their man before incriminating themselves; and so once again we have two satisfied parties.

112. It is said that payments are frequently made on a kind of conditional basis. Take the case of a
certificate of origin issued by the Commerce and Industry Department. Supposing the Department has to be
satisfied that all materials used in the manufacture of a particular article which is scheduled for export is of Hong
Kong origin; and supposing a corrupt manufacturer uses cloth of Chinese origin because it is cheaper. Sup
posing, a corrupt factory inspector is prepared to turn a blind eye to this in consideration of, say, $500 per month.
If one of his superiors in the department happens to carry out an unexpected check and discovers that cloth of
Chinese origin has been used, the inspector simply apologises to his superior for his negligence, and returns the
$500 in respect of that particular month to the manufacturer saying that he regrets that something has gone
wrong. Although the Commerce and Industry Department may have strong suspicions, they could not possibly
obtain a conviction on such evidence. The money would be returned secretly; and, again, there would be 2
satisfied parties-the inspector and the manufacturer.
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113. There would be the same difficulty if the particular corrupt transaction involved a number of officers.
Provided each was satisfied with his "cut", it would be impossible to persuade one of the group to testify against
the others. Supposing the "giver" happens to be an illegal immigrant from Taiwan who wants to be allowed
to become a Hong Kong citizen. He would require an entry permit, and a Hong Kong identity card. This
would involve bribing certain officials in the Immigration Department and the Registration of Persons Depart
ment. To "square" them might cost anything up to $20,000. But he would not pay any official direct. The
payment would be made to a middleman, who would be in contact with the corrupt group, or groups. Ninety
nine times out of a hundred, the "giver" would be a satisfied party. The middleman would take his "pound of
flesh"; and he would be a satisfied party; and unless an agent provocateur was "planted" in the corrupt group,
the chances of ever bringing anyone to justice would indeed be slim. I am not saying it is impossible. Earlier
in this report, I mentiorred an actual successful prosecution. But it involved a great deal of hard work on the
part of the Anti-Corruption Office, and one or two illegal immigrants had to be persuaded, much against their
will, to tell the truth.

114. When one comes to consider the big"syndicates" which are alleged to exist-notably in certain branches
of the Police Force-there are further difficulties facing any law*Cnforcement agency. Every police force acts
on information. Information costs money, sometimes more money than is available from official sources.
Frequently, the information concerning serious crime is supplied by persons who are themselves criminals, or the
associates of criminals. It is said that it is those who run vice-establishments and who endeavour to eke out a
living, or supplement their income, by running pak pais, and so on, who are forced to pay regularly firstly to
enable the gangsters to be sufficiently well-paid so that they supply necessary information regarding serious
crime, and perhaps to enable payments to be made for promotion within the service. Some of the allegations
in the reports which I have received concerning such "syndicates" have a mafia-type ring about them. There
are frightening suggestions that non-payment by anyone who is required to do so may result in his being seriously
beaten-up or that his livelihood may otherwise be put in jeopardy.

lIS. Ifeven half of what is alleged is true, I despair of the chances of any Iaw-enforeement agency, operating
a British-type system of criminal investigation and court procedure, of being able consistently to break into,
much less smash, organizations of this kind. Occasionally, the Police manage somehow to do so. But it is a
difficult, time-consuming and soul-destroying process. As I have said, payments are said to be made, sometimes
willingly, sometimes unwillingly. From time to time, one reads of small "fry" at the base of the "pyramid"
being prosecuted for some offence. But that is no solution. The ultimate object must be to smash the whole
corrupt organization, if that is humanly possible. But how is any law-enforcement agency to do it? It is not
the function of this Commission to discuss police methods. But looking at the matter purely from the point of
view of obtaining admissible evidence to support a prosecution and reverting to the "bus" analogy, provided
everyone in the "bus" is satisfied with his "cut", the chances are that no one will "split". Those "running
alongside the bus" i.e. those who know the racket is going on and could testify, because of fear of reprisals, or
otherwise, they choose to do nothing about it; and it is said that those who do get "in front of the bus" [that
is to say, give information to the authorities and offer to testify in court] they are, frequently, bought off, or
frightened off, before the trial.

116. I think it must be obvious from all this that the difficulties involved in the successful prosecution of
persons suspected ofbribery and corruption are very great indeed. It is perhaps not too much to saythat bribery
and corruption cases differ from every other class of case in the criminal calendar in that the Crown seldom,
if ever, is in a position to call direct evidence of the alleged offering, soliciting or acceptance of the bribe because
the other party to the corrupt transaction is satisfied and unwilling to testify-perhaps also frightened of the
consequences ofhis so doing. Defending a corruption case in a Hong Kong court is a defence lawyer's "dream"!
Indeed, having regard to the complicated manner in which some of these corrupt set-ups operate, and the
frequent impossibility of obtaining evidence from witnesses other than the suspects themselves, it is not too
much to say that the adversary system of trial which obtains in British and Hong Kong courts is singularly
unsuited to the trial of bribery and corruption cases. I examined the case files on two investigations where an
almost inescapable impression of corruption arose but in each case the inquiries proved abortive. In each case,
the head of the department and the Anti-Corruption Office were completely satisfied that the persons concerned
were, and are, corrupt. For lack of evidence in each case, it was impossible to charge the suspects in the
criminal courts; and, in one case, the minor irregularities which were proved against them in the disciplinary
proceedings could not possibly have justified dismissal by the Governor. The result is that these corrupt men
are still in the public service.

117. The attitude of certain members of the public to a situation of this kind is perfectly understandable.
For the most part, they do not understand the necessity for the strict rules of evidence and procedure which
govern the conduct of a criminal trial. They do not even know of the inhibiting effect of Colonial Regulations
or how difficult it is to dismiss officers from the service or retire them compulsorily. The public does not know
of the efforts which the Government has made during the last few years (in the face of opposition from the Staff
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Associations and from the Secretary of State) to relax and simplify these Colonial Regulations with a view to
dealing with staff on a more master/servant basis. What members of the public see is a number of corrupt
officers retained in the public service. They conclude that Government is unwilling to bring them to trial,
unwilling to dismiss them, unwilling to retire them compulsorily; and the public concludes that Government
connives at. indeed approves of, corruption in the public service. Anyone who knows how the Hong Kong
courts, and Government disciplinary procedures operate, also knows that Government does not deserve to be
criticised in this way. But the attitude of the public is perfectly understandable.

118. It appears from Mr. LAw's report on his visit to Singapore in 1968 that the Singapore authorities
never take a corruption case before the courts unless the evidence is such that they feel absolutely certain that
th'ere will be a conviction. I think that the Singapore approach is sound. On the other hand, the Hong Kong
public feel that corrupt officers should be punished by the courts whenever possible, although there is also
universal agreement that if court action is impossible, and that disciplinary proceedings with a view to dismissal
is also impracticable, then Government should have the power. in appropriate cases, to retire officers com
pulsorily. irrespective o.ftheir age.

119. However, to return to the Ordinance. It is. of course. desirable that persons who are alleged to be
corrupt should be tried and. if found guilty, punished by the courts; and in my view the Ordinance should be
amended in a number of respects in order to facilitate investigation and lighten the burden of proof which
ordinarily lies upon the prosecution. The amendments which I have in mind will no doubt result in protests
from certain members of the legal profession who may find it more difficult to defend, and obtain the acquittal of.
persons charged with corruption. But such protests should be put into proper perspective. It is the old story
of balancing the interests of the accused with the interests of society. It is certainly in the interests of persons
charged with bribery and corruption that they be acquitted. It cannot be in the public interest that an unduly
large number of guilty men should go seot free; and. in my view, none of the amendments which I am about
to recommend for the consideration of the legislature. infringe basic human rights under the law.

Suggested amendments to the Ordinance
Section 10

120. As this section stands at the moment, it is only if the prosecution can show that the Crown servant
lrimself is maintaining a standard of living not commensurate with his official emoluments, or if he is in control
of pecuniary resources or property disproportionate to those emoluments, that the suspect may be called upon
to give an explanation to the court. -In 1971, the legislature recognized that, in a great many cases, it was simply
impossible to get witnesses to come forward and say that they gave the Crown servant a bribe and it was decided
that, in appropriate cases, the onus should shift to the accused to satisfy the court that he came by his wealth
honestly. But, the fundamental reason for an enactment of this kind is the fact that in Hong Kong witnesses,
for the most part, simply refuse to give evidence in support of charges laid under sections 4(2), 5(2) and other
sections creating offences of a similar nature in Part 11 of the Ordinance. In other words the rationale for
section 10 is that the unexplained wealth was obtained by the accused by corruption.

121. Indeed, this is evident from section 21(1). That section says that in cases where the accused is charged
with accepting a bribe and a witness testifies tbat he paid money to the accused, and the court is looking for
corroboration of that fact, it may accept as corroboration any evidencewhich the prosecution may bring to the
effect that, at about the time of the alleged offence, the accused was in.possession, for which he cannot satisfac
torily account, of pecuniary resources or property disproportionate to his known sources of income. It is a
rather strange provision in that all the elements necessary to establish an offence under section IO(IXb) are
given probative value in proceedings where the object is to establish a bribery charge under another section of
Part II of the Ordinance. The legislature clearly had in mind a situation in which the prosecution could prove
that the officer had a great deal of money but it might only be able to lay a bribery charge which involved a
comparatively small sum. The charge sheet need not contain a charge under section 10 as well as the charge
under another section in Part 11 of the Ordinance.

122. It is not only evidence of the accused's excessive. and unexplained, pecuniary resources which may be
tendered for purposes of corroboration. Under section 21(2), an accused is presumed to be in possession of
excessive resources where any person whom, having regard to his relationship to the accused or to any other
circumstances, is believed to be holding resources on behalf of the accused, or as a gift from the accused.
In other words, on a prosecution for an offence under, say, section 4(2), the prosecution is not only entitled
to tender evidence that the accused himself is in control of excessive pecuniary resources. It may tender evidence
that the wife or mother of the accused has suddenly acquired great wealth in some unexplained way.

123. The enactment of section 21(2) showed. if I may say so, a true appreciation of the criminal mind.
A corrupt officer seldom leaves his ill-gotten gains in his own bank account. The Anti-Corruption Office has
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found that, in a number of cases, money is given to a relative or nominee to be held in trust for him. One
particular case file I examined illustrates this point. All the evidence pointed to the fact that the officer's family
was relatively impecunious. He had no known sources of income other than his salary and that of his wife.
He joined a Govemment Department in a relatively junior capacity in 1967. His salary was about SI,6oo
per month; his wife earned Sloo per month. Within a matter of 2 years or so, his wife, his mistress and his
mother, between them, has amassed a fortune of S357,730.27. One may well ask: where did this money come
from? As usual. not one of those members of the public who, it was suspected, had bribed the officer would
come forward with evidence to support charges under sections 3 or 4(2) of the Ordinance. The officer denied
all knowledge of how his relatives and mistress had come oy their wealth. The mother told the police a cock
and-bull story about having made S2oo,ooo "smuggling" during the Japanese occupation; that she had kept
this huge sum of money in cash in a box under her bed for over 20 years, and had then decided to invest it in
the purchase of flats. ete.t

124.· No court would have believed such a story. But that would not have taken a prosecution under
section 10 any further. The point was: since there was not a scrap of evidence to connect the officer himself
with this fortune the Attorney General could not have consented to a prosecution under section 10. Indeed,
he was not asked to do so. The Target Committee agreed entirely with the police that no further action was
possible as the law now stands.

125. If, however, there had been a provision in section 10 comparable to that in section 21(2), which would
have enabled the court to presume (until the contrary was shown) that the officer himselfwas in control of his
relatives' wealth, a charge under section 10 could have been laid against him. The relatives would have had
to give evidence on behalf of the officer; and it would then have been a straight issue of fact. If the court had
disbelieved the story about "smuggling" and keeping S2OO,000 "in an old sock", so to speak, for over 20 years,
the effect of that would have been that the officer would have failed to displace the statutory presumption; and
he would have been found guilty.

126. Therefore, I strongly recommend that consideration be given to the enactment in section 10 of a provi
sion comparable to section 21(2). The presumption should cover not only pecuniary resources and property
in the name of: .

"a person who (having regard to his relationship to the accused or to any other circumstances) there is
reason to believe is or was holding such resources or property. or obtained such accretion, in trust for,
or otherwise on behalf of. the accused. or as a gift from the accused."

If possible, the presumption should cover the maintenance of a standard of living by the officer's near relatives
or a mistress or girl friend, not commensurate with the officer'semoluments. After all, he is ordinarily "the bread
winner" in the family. But, if. despite the fact that his wife and other near relatives have no known sources
of income, they are nevertheless able to purchase expensive motor cars, entertain lavishly at expensive hotels,
go for holidays abroad, send their children to expensive schools in Europe or America, and so on [the wife, or
the mother. etc. doing all the paying. of course] the whole object of section 10 is defeated.

Section 12

127. Under section 12(1). upon conviction of a person in respect of an offence under Part 11, other than
an offence under section 3. the court. in addition to the other penalties prescribed, is required to order the
accused to pay the amount or value of any "advantage" received by him. This relates to offences under sections
4 to 9. Unexplained wealth under section 10 could not be said to be an "advantage". In other words. under
the law as it how stands, a Crown servant may retain all his lll-gotten gains, although he has been found guilty
of an offence under section 3 or section 10. In my view. this is most unsatisfactory; and I recommend that the
most careful consideration begiven to revising the penalties at present prescribed by section 12.

128. In their 6th report dated 29th December 1961. the Advisory Committee on Corruption recommended
the enactment of a provision on the lines of what is now section 10(1). The view they took was that such an
offence is much more serious than any other offence in the former Cap. 21S. They said:-

"The punishment on conviction of being in possession of the proceeds of corrupt transactions must
be drastic ... and in our opinion should be of the order of a fine of Sloo,ooo and seven years im
prisonment. Even such a punishment provides very little deterrent to a man who may have obtained
over a million dollars through corrupt practices; but it is not possible to increase this penalty without
putting it out of proportion to penalties for other offences."

That was said at a time when the maximum penalty for offences under sections 3 and 4 of the former Cap. 215
was SIO,OOO and five years imprisonment [in those days it was 7 years in the case of improper conduct in relation
to public contracts]. In fact the general penalty for offences under Cap. 201 (other than sections 5 and 6) is
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. now Sloo,ooo and seven years; but the legislature has now fixed the maximum penalty for offences under sections
5 and 6 at Sloo,ooOand ten years. [sections 5 and 6 deal with improper conduct in relation to public contracts]

129. (agree with the Advisory Committee that one can imagine cases under section 10 which might well
be regarded by society, and the courts, as deserving of a higher penalty than for any other offence under Part ((
of Cap. 201. According to the information supplied to the Commission, it is believed by many people that,
during the past few years, certain individuals have made vast sums by corruption-sums far in excess of the
figure which the police are in a position to prove (if they ever get the chance) in the case of Godber.

130. (therefore recommend that consideration be given to increasing the maximum penalty which may be
imposed upon conviction under section 10 to a level not less than that for offences under sections 5 and 6.

131. The Advisory Committee, in their 6th report, also said this in relation to the penalties for conviction
under what is now section 10:-

"It is accepted that Government has a right to recover: through civil proceedings, monies which have
been proved to have been gained by corruption. The weakness of this is that where an accused is
found to be in possession of, say, one million dollars and is unable to explain satisfactorily how he
obtained the whole of this sum, the only amount which can be recovered by civil action is the amount
which could be shown positively to be the proceeds of corrupt transactions. We therefore suggest
that, if our recommendations . . • are agreed, where an accused is unable to establish satisfactorily
that it" (i,e. his wealth and property) "was acquired honestly, he should be liable to be ordered by the
court to pay to the.Government the amount, or value, of such resources."

132. With these sentiments I am in complete agreement. The principle that a law-breaker should not be
permitted to retain the fruits of his ill-gotten gains is not in dispute. The statute laws of England and Hong
Kong contain forfeiture provisions; and the tax and customs legislation of most Commonwealth countries
enable the courts to order a person who has been convicted of attempting to evade tax or customs duty, to pay
several times the amount of such tax or duty in addition to imposing heavy fines and long terms of imprisonment.

133. (therefore recommend that consideration be given to enacting a provision which would enable a court,
upon conviction of a person of an offence under section 10, to make an order which would operate as a forfei
ture order or a judgment in favour of the Crown that is to say in respect of such proportion of the pecuniary
resources or property, the control of which the accused is unable to explain satisfactorily. In a matter of this
kind, speed is essential. My point is that upon the making of such an order, the Crown (acting on behalf of
society as a whole) should not be placed in the position of having to institute civil proceedings for the recovery of
the unexplained financial resources or property. It should be in a position to issue execution forthwith against
financial resources and property located locally and to register the order as a judgment in any foreign country
to which the suspect has transferred such assets. Experience has shown that corrupt officers may not keep their
ill-gotten gains in banks in Hong Kong, but transfer them abroad.

134. Of course, orders of this nature would, in all probability, prove nugatory in the vast majority of cases
unless some procedure is devised whereby the suspect's assets are "frozen" at an early stage of the investigation.
Once alerted, a suspect will undoubtedly use every conceivable means of concealing his assets. I fully appreciate
that our legislation does not have the force of law abroad; but I see no reason at all why assets located locally
should not be "frozen" at an early stage of the investigation.

135. I therefore recommend that consideration be given to the enactment of legislation which would enable
the Attorney General to make an order in the nature of an order for attachment which would have the effect
of preventing banks and similar institutions from honouring instructions of a client in relation to assets in their
possession which have been "frozen" by the attachment order, unless with the consent of the Attorney General.

136. Applying all this to a hypothetical case, with section 10 in the form as recently amended following my
first report, a Crown servant who was alleged to be in possession of say $3 million, half a million of which was
in banks in Hong Kong, an order for attachment of that half million dollars could be made forthwith, if legisla
tion were enacted to implement my recommendation made above:

137. If bail were refused and the Crown servant remained in custody until his trial, at which he was con
victed, if there were a provision in section 12 (such as I am now recommending) which would enable the court
to make an order in respect of such portion of the $3 million, control of which the Crown servant was unable
satisfactorily to explain, steps could then be taken immediately to register this judgment in whatever jurisdictions
abroad, the Crown servant was known to have assets.

138. Far be it from me to suggest that a person could not be "one jump ahead" of the authorities even if
the Ordinance were in the form I now suggest; but, at least, there would be some machinery whereby some
attempt could be made to deprive a convicted person of his ill-gotten gains.
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139. As regards section 3, consideration should also be given to the enactment of a provision either requiring
the court to make an order in respect of the advantage which the Crown servant has accepted, or at least giving
the court a discretion in the matter. that is to say an order which would operate in the same way as the order
I recommend in respect of section 10.

SeedOD 13

140. One of the most important investigatory sections in the Ordinance is section 13. Experience has shown
that the police seldom obtain clear-cut information of corrupt transactions from persons whom they are in a
position to call as witnesses. For the most part, their information is of the most nebulous nature. It has
therefore been recommended to the Commission that the Attorney General should be given the power to authorize
the investigation and inspection of bank, and other, accounts referred to in section 13 operated by Crown
servants. or their relatives, quite irrespective of any question of a suspected -offence.

141. I strongly support this recommendation. There must be very few honest 'Crown servants who would
object to this. It has been suggested that there should be periodic "spot checks" based on nothing except the
fact that the Crown servant's name has been drawn out ofa hat. For myself, I would certainly have no objection
to that; and I am sure the majority of Crown servants, who have nothing to fear. would feel the same way.
But, it may not be necessary to go as far as that. What frequently happens is this: The head of a Department
may believe that certain officers in his department are corrupt. He may have no direct information to prove
this. His belief may be based on the officer's general reputation, or on an intimate knowledge of the working
of the department and the officers in it, coupled with an assessment of the suspected individual-for example
the individual's reaction to a proposal that he be transferred to another appointment. There may be hundreds
of small matters which mean little or nothing to lawyers and which could not possibly influence a court, but
which are of significance to the bead of that particular department and which may well play a part in creating
in the mind of the head. a belief that the officer in question is corrupt.

142. Beliefs based-on material'of thi:; kind arc sometimes brushed aside as little more.than "hunches" and
therefore wortbless-although if the manager of a commercial firm were to hold the same beliefs and were to
dismiss an employee in consequence thereof, society would think nothing of it and the employee would have no
redress apinst his employer if reasonable notice of termination, or salary in lieu, were given.

143. Such material may fall short of what would cause a magistrate to issue a search warrant. It may fall
short of what the Assistant to the Attorney General attached to the Anti-Corruption Office may insist upon
getting before he exercises his statutory powers under section 13, as that section is phrased at present. Never
theless. anyone who has worked closely with experienced and responsible senior police officers and heads of
executive departments must surely have the highest respect for their "hunches" based as they are on direct
experience of the day-to-day workings of departmental procedures.

144. In my view, where suspicion of corruption exists, that should be sufficient to enable an investigation
of the kind envisaged by section 13 to be commenced•

.145. At present the Attorney General is required to be:

"satisfied that there are reasonable grounds for suspecting that an offence ... has been committed."

What is sufficient to "satisfy" one person may not be sufficient to satisfy another; and the Commission was
informed that since the Ordinance came into force in May 1971, the Director has, on a number of occasions, felt
frustrated because the information available to him was not sufficient to satisfy the Principal Crown Counsel
attached to the Anti-Corruption Office to whom the Attorney General had delegated his powers under section 13.
The result has been that, in those cases, no authorization under section 13 was sought or granted; and, as a
result, the investigation never got "off the ground", so to speak. I can not discount the possibility-indeed
probability-that some corrupt officers have not been brought to trial as a result of the investigation having
been "still born".

146. I would not wish this statement to be taken as criticism of any person. One only has to glance at the
Attorney General's legislation files to appreciate how much criticism was levelled at the draft Prevention of
Bribery Bill prior to its enactment in 1970. Much of that criticism emanated from the legal advisers to the
Secretary of State; but there were also some misgivings locally. The Attorney General gave Legislative Council
solemn assurances that his new powers would not be abused; and there can be no doubt that all concerned
in the operation of the Ordinance since it came into force have been acting cautiously-in my view over
cautiously.
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147. However, apart from over-caution as regards the grant of authorizations under section 13, it may be
that the phraseology of the opening words of the section are unduly restrictive. As I have said, at present the
Attorney General (or his delegate) must be "satisfied that there are reasonable grounds for suspecting that an
offence ..• has been committed," There is an objective as well as a subjective aspect to such phraseology.
In any particular case, it might well be open to a suspect to seek a ruling from the courts as to the reasonableness
of the grounds on which the Attorney General exercised his discretion. To my mind, the mere possibility that
a successful investigation might be stifted in this way at its very inception is not in the public interest; and
I therefore recommend that section 13 begin thus:

"Where it appears to the Attorney General that an offence under this Ordinance may have been com
mitted, by any person, he may" etc.

Or, better still,
"Where it appears to the Director that an offence under this Ordinance may have been committed" etc.

Or, better still,
"The Attorney General [or Director] may" etc.

Section14

148. This section empowers the Attorney General to issue a notice to a suspect and to any other person
whom the Attorney General believes to be acquainted with the facts relevant to an investigation, requiring them
all to submit information to the Director of the A.C. Office. As I have said earlier in this report, as originally
drafted it. was to be an offence under sub-section (4) for any person (including the suspect) to neglect or fail to
comply with the Attorney General's notice. I have scrutinized the Attorney General's legislation files; and
I am satisfied that there was no objection locally to this draft provision. However, the legal advisers to the
Secretary of State objected on the ground that, in complying with the notice, the suspect might be forced to
incriminate himself. The reaction of the ordinary man "on the Shamshuipo omnibus", so to speak, might
well have been: "And why not?" However, sub-section (4) was amended so as to make it an offence for any
person, other than the suspect. to neglect to comply with the notice; and a new provision [now section 20(b)]
was added. That simply says that if the suspect is ever brought to trial the prosecution and the court may com
ment on his failure to comply with the Attorney General's notice.

149. Of course, the result of the amendment to subsection (4) of section 14 was that the whole section looked
somewhat ridiculous. The Attorney ,General does not need statutory power to address a suspect in the manner
envisaged by subsection (I) of the section. He can do that anyway; and experience has shown that, in the
absence of a penal sanction, suspects do not comply with notices of this kind. The section is a dead letter so far
as they are concerned.

1SO. I do not propose to go into the history of the so-called "right of silence and privilege against self
incrimination." From a purely evidential point of view, given proper safeguards designed to ensure that the
suspect, or accused, is not subjected to pressure of any sort, the effect of which might be to cause him to say
something which is untrue, self-incriminatory evidence is probably the best form of evidence. A suspect may
be "framed" by others. Provided he is not subjected to pressure from any quarter, he does .not usually "frame"
himself. Nevertheless, the so-called right of silence is something dear to the heart of every criminal. Jeremy
BENTHAM, whose common sense has always appealed to me, once said:

"If all the criminals of every class had assembled, and framed a system after their own wishes, is not
this rule the very first which they would have established for their security? Innocence never takes
advantage of it: innocence claims the right of speaking, as guilt invokes the privilege of silence."

Elsewhere, BENTHAM gives a number of reasons for the rule, one of which undoubtedly accords with one aspect
of the British character. He says:

"This consists in introducing upon the carpet of legal procedure the idea of 'fairness' in the sense in
which the word is used by sportsmen. The fox is to have a fair chance for his life: he must have ...
leave to run a certain length of way for the express purpose of giving him a chance for escape. .. In the
sporting code these laws are rational ..."

No doubt they are. But do they merit any place at all in a serious inquiry designed to establish the guilt or
innocence of a person suspected of having committed a crime? They may not merit a place; but they certainly
do have a place in our system of criminal justice.

151. However, my point is that the so-called right of silence is not, and never was, a basic human right
under the law. In olden times those who had an interest in the outcome of court proceedings were incompetent
to act as witnesses in them. It was not until 1898 in England (and 1906 in Hong Kong) that the incompetency
of an accused person to testify in his own defence was finally removed. He was made a competent witness for
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the defence, but not a compellable one. However, as early as 1849, Parliament decreed that a bankrupt, in his
public examination, was bound to answer all questions touching matters relating to his

"trade dealings or estate or which may tend to disclose any secret grant conveyance or concealment
of his lands, tenements, goods, money, or debts".

He committed an offence ifhe failed to answer questions on these topics. Today, in Hong Kong (as in England)
in the public examination of a debtor

"the court may put such questions to the debtor as it may think expedient".

He is examined on oath. Failure to answer any question is a contempt, punishable as such. His answers may
be recorded; and may be used in evidence against him.

152. A similar situation obtains under the Inland Revenue Ordinance. Under various sections of the
Ordinance, officials of the Inland Revenue Department may issue notices requiring the taxpayer to submit
information for the purpose of tax assessment, and they may summons the taxpayer to answer questions.
Failure to comply with such notices and to answer questions renders the taxpayer liable to a penalty [section 80);
and if he gives a false answer to any question, he is liable to a number of financial penalties and to imprisonment
for 3 years [section 82]. If the taxpayer has been guilty of tax evasion, it is not open to him to argue that by
answering the questions put to him he would be incriminating himself, and that he may therefore plead some
kind of "right of silence and privilege against self-incrimination".

153. In Clinch v, Inland Revenue Comm;ssioners(l), Mr. Justice ACKNER said:-

"The so-called 'right of silence' currently alleged with such emphasis and fervour by many lawyers as
going to the very root of British notions ofjustice, seems to find no place in the field of tax avoidance
a fortiori where tax evasion is concerned. Mr. POlTER [counsel for the Commissioners] tells me that
in the field of Value Added Tax the inquisitorial powers of the Customs and Excise Commissioner far
exceed those of his clients ..•• far from being entitled to remain silent, the individual is subject to
penal sanctions if he refuses to supply the very information that may kad to his conviction. Had
such powers 'been reserved for use in the detection of the most serious offences in the criminal calendar,
doubtless there would have been, not acclamation, but a public outcry, judged by the emotion that
has been generated by the recent suggestion of a very learned Law Reform Committee ... when one
explores this aspect of legal philosophy, there seems to be much that is irrational."

With these observations I respectfully agree. If that is tbe modern enlightened view taken in matters of tax
evasion, I see nothing extraordinary in asking the legislature to take an equally realistic view as regards suspected
corruption. The innocent have nothing to fear in answering a notice issued under section 14(1) of Cap. 201;
and I see no reason why a suspect should be permitted, with impunity, to ignore such a notice.

154. I therefore recommend that subsection (4) of section 14 be restored to its criginal form by the deletion
of the words

"other than tbe person referred to in paragraphs (a) and (b) of subsection (I)".

Section 17

155. Subsection (I) of ~his section reads:

"I7(l) If it appears to the Attorney General, or to the Director, that there is reasonable cause to believe
that in any place, other than an office, registry or other room of or used by a public body, there is any
document or thing containing any evidence of the commission of an offence under this Ordinance, the
Attorney General or. the Director may, by warrant directed to any police officer, empower such police
officer to enter such place, by force if necessary, and there to search for, seize and detain any such
document or thing."

156. I do not know why it was considered necessary to give equal power to the Attorney General and the
Director. In one case which was brought to my attention, the question arose as to whether a search warrant
should be executed with a view to obtaining evidence in support of a section 10 prosecution. The Attorney
General had delegated his powers under section 17 to his Assistant. The Assistant took the view that there
was not reasonable cause to believe that there was any document or thing containing evidence of the commission
of an offence; and he refused to sign a search warrant. There is a note in the relevant Anti-Corruption Office
records which reads:

"The A.G. 'will not sponsor a witch hunt' ".
----------. -_ .._--------

(I) (1973) 2 W.L.R. page 862 at page 870.
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The police felt frustrated and inhibited. To them the information in their possession was quite sufficient to
make it "appear" to the Director that there was reasonable cause to believeetc. After a delay of some months.
the Director decided to act on the powers conferred on him by section 17. The warrant was executed; and a
mass of incriminating documents were in fact discovered.

157 It appears that the reason why the Assistant to the Attorney General refused to act under section 17(1)
was that he took the view that the Director. or A.G. "must have some specific document or thing in mind"
before signing a search warrant and that the section did not "allow a general fishing expedition".

158. I agree that powers of search should not be used for the purpose of a general fishing expedition. But
'there is a world of difference.between a general fishing expedition based on nothing and a genuine belief that
there are in the premises to be searched documents of some sort which contain evidence of the commission of
an offence under the Ordinance. It appears that what troubled the Assistant to the Attorney General was the
word "is" in the 4th line of section 17(1)and because he took the view that the Director should be able to say
that in the premises there were specific documents capable of being described with precision, he did not think
it proper to sign a warrant,

159. With the greatest respect, it seems to me that this is taking a very narrow view of the section, and that
the legislature never intended that the Anti-Corruption Office and the Attorney General should act with such
extreme caution.

160. The whole thing is most unsatisfactory. Firstly, if the legislature considers that the Director may.
without reference to the Attorney General, execute a warrant of this nature. then the section should be amended
by the delection ofall reference to the Attorney General. Secondly. section 17.like section 13, is a most important
investigatory section; and it seems to be utterly wrong that the hands of the police should be tied, and a successful
prosecution stifled at birth, so to speak. The Director is not a junior officer. He is a responsible police officer
of Assistant Commissioner rank; and the public are entitled to expect that he will act with care and discretion.
J see no reason at all why the section should not read:

"If it appears to the Director that in any place ... there may be any document or thing containing any
evidence of the commission of an offence under this Ordinance. he may. by warrant" etc.

Section 26

161. As in the case of section 14(1), this section as it now stands. is rather superfluous. A court always has
had the power to comment on the failure of an accused person to give evidence, although, in a number of cases,
appeals have been allowed because the Court of Appeal considered that the judge went too far and that he may
have given the jury the impression that there was some sort of burden on the accused to prove his innocence.

162. Section 26, as originally drafted, gave the prosecution the power to comment on the failure of an accused
to give evidence, a power which they never had at Common Law; and that appears to have been the reason why
it was drafted in the fir:st place. The only logical reason for leaving the section as it is now is that it might
possibly be argued that the words "notwithstanding any law or practice to the contrary" are intended to abrogate
the effect of the various Court of Appeal decisions on the subject, and that. so far as bribery trials are concerned,
the judge can express himself in any way he likes.

163. I do not think that was the intention. Apparently, the section was simply left in, despite the fact that
it had lost all its purpose as a result of the amendment.

164. I recommend that it be restored to its original form, that is to say that, in bribery cases, both the pros
ecution and the court may comment on the failure of the accused to give evidence "notwithstanding any law or
practice to the contrary". This accords in every way with the views of the Criminal Law Revision Committee.
Paragraph 110 of their 11th Report, which was published in June 1972, reads in part:-

"In our opinion the present law and practice are much too favourable to the defence. We are convinced
that, when a prima facie case has been made against the accused, it should be regarded as incumbent on
him to give evidence in all ordinary cases. We have no doubt that the prosecution should be entitled,
like the judge, to comment on his failure to do so."

165. But I go further. The Criminal Law Revision Committee say (paragraph 111):-
"Similar considerations in our view apply to corroboration. At present the failure of the accused to

give evidence is not allowed to be treated as corroboration. We disagree with this rule. It seems to
us clearly right that. when the prosecution have adduced sufficient evidence of a fact to be considered
by the jury or magistrate's court, the failure of the accused to give evidence denying the fact should be
capable of corroborating the evidence of it."
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I entirely agree with this recommendation; and adopt it as my own at any rate so far as the trial of bribery cases
under Cap. 201 is concerned. Whether or not the legislature ever enacts a provision to this effect which would
apply generally to the trial of all offences matters not. I make no apology for recommending the enactment of
special provisions as regards the trial of bribery cases.

Section 30

166. The 1968 Working Party recommended a section reading as follows:-
"Any person who. without lawful authority, discloses to another either the identity of any person who

is the subject of an investigation under this Ordinance or any details of such investigation, shall be
guilty of an offence •. :.

It was felt that. if the suspect were alerted, he could frustrate the investigation. The draftsman of the Ordinance
obviously felt that a suspect could be alerted not only by disclosure to the suspect himself but also by disclosure
to some other person who in turn would make disclosure to the suspect. And so, he added the words

" ..• or discloses to any other person either the identity of any person who is the subject of such an
investigation or any details of such an investigation ..."

But when a section 14 letter has been received by a suspect or when his house has been searched (section 17),
he has been alerted; and it is pointless for everyone to go on maintaining silence after that. In GOORER'S case,
there was no point in maintaining silence after 4th June. Indeed. it probably played a part in facilitating his
departure from Hong Kong. If, through the news media, the public had been informed of the section 10 letter
and the fact that his flat had been searched, many people (including police officers)might have observed GODBER'S
movements more closely.

167. It may not be possible to amend the section; but the practical objections to it as it stands might be
overcome by the Anti-Corruption Office asking the Government Information Services to give the press "lawful
authority" after a certain point in the investigation. After all. the offence is disclosure "without lawful authority
or reasonable excuse.tt

Disciplinary Proc:edure-eurrent arrangements

168. As I said at the beginning of this report, I assume that the expression "current arrangements" in my
terms of reference oblige me to consider the regulations governing matters of internal discipline in the public
service. I now proceed to do so.

Officers on the Pensionable Establishment

169. Colonial Regulations 54-66 ra copy of which is annexure "G" to this report] were re-drafted in May
1971. They apply to all officers confirmed to the pensionable establishment and govern the manner in which
such officers may be punished for disciplinary offences.

170. Colonial Regulation SS states the general principle governing employment under the Crown, namely
that an officer holds office subject to the pleasure of the Crown. If the pleasure of the Cro .....n is that he shall
cease to hold office, such pleasure may be signified by the Secretary of State. The Crown is not required to

. give reasons for terminating the services of an officer in this way; and no prior formalities are necessary. In
practice. however, a convention has grown up whereby this regulation is invoked only in cases of espionage and
other types of disloyalty.

171. Iftbe Governor is ofthe opinion that the misconduct alleged may be serious enough to warrant dismissal.
he orders an investigation under eR.57. Such an investigation is carried out in accordance with the Disciplinary
Proceedings (Colonial) Regulations [annexure UH" to this report] and general directions by the Governor
[annexure "I" to this report].

172. Under C.R.58, if an officer has been convicted of a criminal charge. the Governor. upon a consideration
of tbe court proceedings, may dismiss the officer without ordering any further investigation.

173. It appears, therefore, that an officer may be dismissed:
(i) under CR.55;

(ii) under C.R.57-after an investigation which establishes serious misconduct; and
(Hi) under C.R.58-following conviction for a criminal offence.

However, the Governor is not permitted to punish officers without first consulting the Public Services Com
mission [C.R.65}; and if t~e officer
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(a) holds an office, the appointment to which is subject to the approval of the Secretary of State; or
(b) was selected for appointment by the Secretary of State; or
(c) has pensionable emoluments exceeding 53,500 per month,

the Governor, before inflicting any punishment, is required to get the prior approval of the Secretary of State
[C.R.66].

174. An officer who has been dismissed forfeits all claims to pension, gratuity and such-like benefits [C.R.63].

Termination of service-officersnot on the pensionable establishment

175. This is regulated by the Establishment (Disciplinary) Regulations [annexure "J" to this report]. An
officer on contract may be dismissed in the same manner as an officer on the permanent establishment; but the
contract may also be terminated in accordance with its terms. Such contracts usually provide for termination on
notice or on payment of salary in lieu of notice by either side.

176. Staff who are neither on the pensionable establishment or on contract may terminate their service, or
have it terminated, on giving one month's notice or on payment of one month's salary in lieu of notice. This
class of employee may be dismissed for misconduct without any formalities. Indeed, the master-servant relation
ship is the same as in the case of a private employer.

177. Finally, as regards officers on probation, termination of service is dealt with by Establishment Regula
tion 303. The services of such an officer may be terminated by one month's notice, or salary in lieu

"if general unsuitability of temperament, !,""fsonaI characteristics, misconduct, or the inefficient per-
formance of his duties make it undesiral: .1t the officer should continue to hold office."

Establishment Regulation 303 provides that the officermust be informed of the intention to terminate his services;
and he must be given in writing the reasons therefor; and he must be invited to submit any representations which
he may wish to make.

Disciplinary Procedure-suggested amendments

178. In a memorandum to the Establishment Secretary dated 9th May 1972, the Solicitor General wrote as
follows:-

"It has long been a cardinal principle that Government does not institute disciplinary proceedings in
respect of criminal offences which it cannot prosecute for lack of evidence."

This so-called cardinal principle has been the subject of much public criticism. Admittedly, Government officers
'A commit crimes should not be treated favourably. They should be tried and punished by the courts like
other members of the community. But. for the same reasons as I shall give presently in support of my recom
mendation that Colonial Regulations 61 and 62 should be revoked. I strongly recommend that Government
should not act on the principle stated by the Solicitor General. I can well imagine a case in .which the evidence
in support of an allegation of corruption would be amply sufficient to satisfy a disciplinary tribunal, although
such evidence might not be strong enough to satisfy a criminal court; and it seems utterly wrong that Government,
well knowing that the officer is corrupt, should feel compelled to permit him to continue in the public service.
This is carrying security of tenure ("the iron rice bowl", as the public call it) to ridiculous lengths.

Suggested amendments to Colonial Regulations

Officers on the pensionable establishment

179. Colonial Regulations 61 and 62 read as follows:

"61. If criminal proceedings are instituted against an officer, disciplinary proceedings based upon any
grounds involved in the criminal charge shall not be taken pending the determination of the criminal
proceedings.

62. An officer acquitted of a criminal charge shall not be punished in respect of any charges upon
which he has been acquitted but he may nevertheless be punished on any other charges arising
out of his conduct in the matter which do not raise substantially the same issues as those on which
he has been acquitted and the appropriate proceedings may be taken for the purpose."

180. In regard to these regulations, I cannot do better than quote the views of a former Chief Justice who,
when Colonial Regulations 5+.66 were being re-drafted in 1969, said:-
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..[ am sorry to see that it is proposed to retain Colonial Regulations (61 and 62) in the form now
drafted, particularly the latter. I don't know whether there is any possibility of reconsidering it; but
this woolly-minded regulation, whilst inspired by the best of motives, has done great damage to the
public service by lowering the standards required for retention in office and, in effect, introducing a
provision that anyone not proved to be a criminal and not involved in the pettier forms of misconduct
is fit for the public service. It tends to favour those whose misconduct is more serious as against those
who are responsible for minor errors.

It is inspired by the thought that those who are suspected ofcrimes are entitled to the full protection
of our methods of criminal procedure. This is entirely right and proper when the question at issue is
a man's liberty or:any other form ofcriminal punishment. It is quite out of place when neither of these
are involved. Our criminal procedure surrounds an accused with a number of safeguards. These are
now thought to be excessive in some respects and owe a good deal to the history of our criminal law
which at one time involved excessively severe punishments. They include not only the obligation to
prove a case beyond reasonable doubt, an expression which has given rise to much difficulty in recent
years, but also provide for the exclusion of material which is freely admissible and frequently cogent
when the matter at issue is one of civil liability and not of criminal punishment. If the question at
issue is the position of an officer in the public service, it is quite wrong to make that dependent on tests
higher, and more exacting, than those which apply in a court of law dealing with a civil process.

As an illustration of what I mean, I would mention a case in which I was once concerned where
a man was acquitted on a charge of arson. Subsequently on a claim under an insurance policy, the
company successfully repudiated liability on issues substantially the same as those involved in the
arson charge because they were able to adduce evidence not admissible on the criminal charge and to
satisfy the standard of proof attributable to civil liability.

In effect, what these regulations say is that provided your conduct is bad enough and serious
enough, we will make it more difficult to get rid of you because we raise the standard of proof required
and exclude matter that would be admissible if your alleged errors were less serious. That is all very
well if you are visiting him with criminal penalties; but why should we have standards of proof higher
than those applicable in the civil courts when we are determining whether a man is fit to remain a public
servant?

Not only do these regulations err in their basic conception but the manner of their drafting throws
up unintentional obstacles. We are told not to penalize conduct if we thereby raise substantially the
same issues as those on which a man has been acquitted. This assumes a precision that is lacking
from, for example, a jury trial, which results in a general verdict of not guilty. For a finding of guilty
it may have been necessary for a jury to have come to positive answers on a number of separate and
distinct issues. Their verdict does not tell you on which issue the prosecution failed; but not knowing
which, you are, by these regulations, precluded from relying on any of them.

The result of all this is to create a situation in which those responsible for good discipline in the
public service are tempted to feel that it is better not to prosecute where there is any danger of an
acquittal and I think I would be right in saying that because those concerned, or some of them, are in
a position to determine whether a prosecution will or will not be launched, decisions have sometimes
been taken not to file charges. This is wrong, tending as it does to confer a measure of immunity on
civil servants that is not available to the general public. Would it be suggested that a prosecution
should not be instituted because failure might make it more difficult foran ordinary civilian employer to
terminate the employment of the accused?"

I81. I agree with every word of that. The rule that a criminal charge must be proved beyond reasonable
doubt was designed to achieve a degree of certainty of guilt which, so far as humanly possible, would ensure
that no innocent person would ever be convicted. According to the British conception of criminal justice, it is
better that ten guilty men should go scot free than that one innocent man should be found guilty and punished for
something of which he was in fact not guilty according to law. Anyone who has been associated with the
criminal courts for any length of time must realise how heavily weighted are our rules of evidence and procedure
in favour of an accused person. To a Frenchman. a British criminal trial is not a serious inquiry into the guilt
or innocence of an accused person, but some sort of game in which the dice are loaded heavily in favour of the
accused. .

182. For many years, I have felt that the "dice" are too heavily loaded. Be that as it may, when an employer
is considering whether the conduct of an employee is such as to merit his dismissal, why should the employer
have his hands tied behind his back by the stringent rules applicable to an English (and Hong Kong) criminal
trial?
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183. The unreasonableness of Colonial Regulation 62 can be demonstrated in this way: a criminal charge
may involve 4 essential elements. A criminal court will not convict an accused person unless each of those 4
elements has been proved beyond reasonable doubt. The prosecution may have proved 3 of those elements up
to the hilt. But, for one reason or another, the court may feel that there is an element of doubt as regards the
4th element; and so it acquits. After all, many things can happen in a criminal court. One of the commonest
things is that some essential witnessdoes not say what he told the police he was going to say. He may have been
"got at" in the meantime. Or a doubt may be raised in the mind of the court as a result of clever cross
examination by a defence lawyer. Some prosecutors are more experienced than others. The judge or magistrate
may have misapprehended or misapplied the law; in which case the matter will be put right by an appellate court
-the result, of course. being that the conviction is quashed. But the point is: By quashing the conviction. the
appellate court is not questioning the truth and the strength of the prosecution evidence in any way. It is simply
saying that, because the judge misdirected the jury, or the magistrate misdirected himself. on some point of law.
the accused may have lost his chance of being acquitted.

184. The fact' that there are only two verdicts in an English (and Hong Kong) criminal court has. in my view,
caused a great deal of confused thinking. It is said that when an accused has been found not guilty he must be
presumed always to have been innocent! No one may point a finger at him. But surely this is utterly illogical.
All it means is that the person's guilt, according to English (and Hong Kong) criminal law, has not been
established with that degree of certainty which is called for in a criminal court, or someone connected with the
judicial process has made a mistake. This must be obvious from the few examples which I have given, which
are matters of everyday occurrence in the courts, as every lawyer knows.

185. I was brought up under a different system under which a jury is not forced to say "not guilty" if it feels
that the high standard of proof demanded has not been reached. It may say "not proven", which means simply
that the charge has not been proved with that very high degree of certainty which the law demands. Such a
verdict may mean that one of the elements of the charge has not been proved beyond reasonable doubt although
all the other elements have been so proved.

186. I agree that nowadays in criminal matters juries are required to bring in general verdicts. Generally
speaking, they are not required to answer a number of specificquestions, as they were in olden times. In other
words, it is not possible. from a verdict of acquittal, to say whether (to take my example) the jury is satisfied
beyond reasonable doubt as regards 3 of the essential elements but had some doubt as regards the 4th. But
nowadays in Hong Kong the vast majority of criminal cases are tried by District Judges or Magistrates sitting
alone without a jury. They are required" to give reasons for their decisions. If they acquit. it should be perfectly
obvious from those reasons where. and to what extent, the prosecution went wrong. Far from saying that no
one is entitled to point a finger at the accused, it may be perfectly obvious that he is blameworthy in a number
of respects.

187. Turning now to the regulations governing the procedure to be adopted by a disciplinary tribunal
(annexure "H"). Obviously. such a tribunal is not a court administering criminal law. The duty of the tribunal
is to investigate. It is essentially inquisitorial in character. although it is assisted by "the assisting officer" and
"the friend of the officer". The tribunal does not put witnesses on oath [direction no. 13-annexure "I"]. It
is not bound by the rules regulating the admissibility of evidence in a criminal court [regulation 8(4) of annexure
"H"]. There is no minimum "standard of proof". The tribunal does not have to ask itself whether the matter
before them is a "civil proceeding" or a "criminal matter"; and consequently they do not have to worry their
heads about whether the matters on which they have to report to the Governor have been proved beyond reason
able doubt. or merely "on the balance of probabilities", which is the standard of proof in a civil action in a court
of law. Regulation 8(5) [annexure UH"] reads:-

"(5) The enquiries should not be conducted with undue formality and while there is no standard practice
which would be applicable in every case. it is emphasised that the Investigating Officer or Com
mittee is not exercisinga legal function. but rather ascertaining the facts."

Obviously a disciplinary tribunal may well be satisfied of facts which could not be proved with that degree of
certainty which is called for in a criminal trial. In other words, the tribunal is simply a body of men appointed
by the Governor to find out the facts. using their common sense; and. perhaps. having available to them material
which could not be produced before a criminal court. Having done so, they make their report to the Governor,
stating the facts which they have found and expressing their opinion as to whether those facts amount to mis
conduct on the part of the officer [regulation 7(2) of annexure "H"].

188. From all this. it must be perfectly obvious that the "double jeopardy" rule [the rule in criminal law
which says broadly that once a person has been acquitted, he may not be charged again in a criminal court with
the same offence] should have no application whatsoever to disciplinary proceedings designed to assist the
Governor in deciding whether or not an officer's conduct merits dismissal from the service, or indeed merits
compulsory retirement in the public interest.
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189. I am aware that in 1969 the Attorney General recommended that the Governor should be empowered
to order disciplinary proceedings for the same offence of which an officer may have been previously acquitted
by a criminal court; but this did not find favour with the legal advisers to the Secretary of State.

190. With respect, I entirely agree with the Attorney General, and disagree with the legal advisers to the
Secretary of State. I see no reason at all why an officer should not be charged under disciplinary proceedings
for the same offence of which he has been acquitted. As matters stand at the moment, an ofticer guilty of
something not amounting to a criminal offence may well be dismissed from the service. But the criminals (and
these include the corrupt) stand a very good chance of acquittal in a criminal court for the reasons which 1 have
given; and the Governor's hands are then tied-thanks to Colonial Regulation 62.

191. I recommend that regulations 61 and 62 be revoked. I see no reason why disciplinary proceedings,
in respect of conduct which may amount to a criminal offence, should not be instituted irrespective of whether
criminal proceedings are in contemplation; and I see no reason why such proceedings should not be instituted
despite the fact that the officer has been acquitted of the criminal charge.

Ollkers not on the pensionable establishmeDt-coDtract officers

192. As I have said, Government contracts provide for termination by either party upon giving a certain
period of notice or salary in lieu. If a contract officer wishes to terminate his services, all he need do is to write
to the Establishment Secretary saying:

"In accordance with clause-of my contract I hereby give you--months notice of termination'
or words to that effect. The same applies if Government wishes to terminate the officer's contract. But, a
practice has grown up in recent years of giving the officerreasons why his servicesare being dispensed with. What
usually happens then is that the officer questions the correctness of the reasons and insists on being disciplined in
accordance with C.R.57. ·Government refuses to be bullied in this way. A lengthy argument between the
Establishment Secretary and the officer then begins-sometimes lasting several years-with threats of legal
action. I seem to remember one case in which the officer took the matter up with his member of Parliament.
The local press got hold of the news; and Government was made to look high-handed and unjust in the eyes of
the public.' .

193. I recommend that this practice of giving reasons for termination of contract should cease. A contract
officer is not entitled to be told why his services are being terminated. When he signs a contract of this nature,
he does so with his eyes open. It is for Government to say whether he shall be disciplined in accordance with
Colonial Regulations or whether he shall be given notice of termination, as in the case of an ordinary employer.

Officers 00 probation

194. When one reads Establishment Regulation 303, one realises why the public criticise Government for
carrying security of tenure to ridiculous lengths. "The iron rice bowl", they say, gives the Government officer
far too much protection.

195. I entirely agree. It is up to the officer on probation to "make the grade" and satisfy his employers
that he is fit in all respects to be taken on to the pensionable establishment. The grounds fr. not confirming an
officer should not be confined to

"general unsuitability of temperament, personal characteristics, misconduct, or the inefficientperformance
of his duties."

The slightest suspicion of corruption during this initial probationary period should be ample ground for Govern
ment not confirming the officer to the pensionable establishment; and if Establishment Regulation 303 cannot
be re-drafted in such :1 way as to include matters of this kind, I recommend ''''at it tie revoked.

Compulsory Retirement-curreot arregemeDts

Colonial Regulation 59 aDd tbe Pensions Ordinance Cap. 89

196. Colonial Regulation 59 is at annexure "G" to this report, and the relevant provisions of the Pensions
Ordinance, and the regulations made thereunder, are contained in annexure "K" to this report. Compulsory
retirement is not a "punishment" as defined in C.R.54(3); and an officer retired compulsorily \\i11 receive his
full pension, provided he has served for at least 10 years [Pensions Reg, 4], is over 45 [section 8(2) of the Pensions
Ordinance], and he has not been guilty of any negligence, irregularity or misconduct [section 5(2) of the Pensions
Ordinance]. In certain circumstances, the Governor may grant a pension or a gratuity without all these require
ments being fulfilled [section 7 of the Pensions Ordinance].
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197. As regards C.R.59, an officer may be retired compulsorily if the Governor is of the ....inion that this is
"in the public interest". But there is a complicated procedure to be gone through. Firstly, the Governor is
required to call for a report on the officer from the heads of all the departments in which the officer has served.
Secondly, the officer must be informed of the grcunds on which his retirement is contemplated and he must be
given an opportunity of submitting a reply to those grounds. If, having'considered the report and the officer's
reply, the Governor forms the opinion that

"having regard to conditions of the public service, the usefulness of tbe officer thereto and all other
circumstances of the case, the termination of the officer's service is desirable in the public interest";

the Governor is then required to consult the Public Services Commission [C.R.65); and if the officer
(a) holds an office, the appointment to which is subject to the approval of the Secretary of State;
Cb) was selected for appointment by the Secretary of State; or
(c) has pensionable emoluments exceeding $3,500 per month;

the Governor is also required to refer the matter to the Secretary of State. The Public Services Commission
have no power to veto the Governor's wishes; but the Secretary of State has this power as regards the 3 classes
of senior officer mentioned in C.R.66. The Governor may not dismiss such officers"save with the pr.or approval
of the Secretary of State."

198. If, after considering the record of an investigation held under C.R.57, or the proceedings of a court
which has convicted the officer of some criminal charge, the Governor is of the opinion that no punishment,
or further punishment, is called for, but that

"the investigation or proceedings disclose grounds for requiring (the officer) to retire in the public
interest"

the Governor may, after consulting the Public Services Commission in the case of a junior officer, require him to
retire; but, again, in the case of senior officers, the Governor is required to obtain "the prior approval" of the
Secretary of State.

199. Section 8(2) of the Pensions Ordinance applies only to officers over 45 years. Unlike C.R.59, it says
nothing about calling for reports and entering into a discussion with the officer. It simply says that before
requiring the officer to retire, the Governor must consider the advice of the Public Services Commission. He is
not bound to accept their advice. But he may not retire senior officers except with the approval of the Secretary
of State.

200. Naturally, the Public Services Commission cannot be expected to give any useful advice unless they
know what the whole case is about; and equally the Secretary of State argues that he should not be asked to
approve or disapprove of the proposed retirement unless he is given full information about the case. Therefore,
as C.R.59 applies to all officers (not only those over 45) a practice has grown up of giving the officerprior warning
of the intention to invoke section 8(2) and the reasons therefor.

Compulsory Retirement-C.R. 59 should be revoked and section 8(2) of the Pensions
Ordinanceshould be amended .

201. In paragraph 191 of this report I have recommended that C.R. 61 and 62 should be revoked so that
disciplinary proceedings may be instituted irrespective of whether criminal proceedings are in contemplation
and despite the fact that the officermay have been acquitted by a criminal court. But I go further. I recommend
that C.R. 59 be revoked in toto and that section 8(2) of the Pensions Ordinance be amended by the deletion
of the words "after he attains the age of 45 years".

202. A corrupt officer may have been acquitted on some technicality or because of a mistake on the part
of the judge or magistrate. It may be obvious from the judge's, or magistrate's, reasons or the judgment of
the appellate court, why an accused officer has been acquitted; and in certain cases it may be possible to fall
back upon C.R. 59 with a view to retiring him compulsorily. On the other hand, experience has shown that
any attempt to use C.R. S9 to retire an officerafter he has been acquitted of a criminal charge leads to difficulties.
It is necessary to go through the procedure in paragraphs (I) and (2) of C.R. 59; and, of course, the Public
Services Commission has to be consulted in all cases, and in the case of a senior officer. the prior approval of
the Secretary of State to the officer's retirement must be obtained. Despite all that has been said in paragraphs
181-190 above, the officer usually claims that his acquittal was tantamount to establishing his innocence and
that the attempt to retire him is indicative of malice on the part of the head of his department. This line of
argument may not appeal to the Governor; but it may appeal to the Public Services Commission or to the
Secretary of State.
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} City, Borough or County Councils

Water Authorities
School Boards
State Corporation e.g. B.B.C.

1County or City Councils

.In the U.S.A. this was recently made a State Corporation
State Corporation e.g. British Rail.

203. The Crown, as employer, has two procedures available to it in the case of pensionable officers aged
45 and over [apart from the specific grounds stated in section 6(c), (d) and (e) of the Pensions Ordinance]. For
officers below 45 years of age, only C.R. 59 is available. This distinction in.the treatment of officers by reference
to an arbitrarily chosen age is difficult to justify on logical grounds; and, in my opinion, it is wrong in principle
for there to be any distinction in treatment between officers over 4S years of age and those below that age.
It is undesirable both from the officer's point of view and also the Government's. Surely the older officer will
face greater difficulties in finding other employment than a younger man; yet in practice the present arrangements
give greater security to the latter. From the point of view of the Government as employer, it should not find
its hands tied in retiring any officer when there are cogent reasons for doing so, but in circumstances in which
it may be undesirable to disclose those reasons under the C.R. 59 procedure.

204. From time to time, various reasons have been given for the fact that civil servants must have greater
security of tenure than other members of the community. It is said that they do not have the same opportunities
for making money on the stock market or by investing locally; that public service is a vocation; and that security
of tenure, a reasonable salary and a pension at the end of a reasonable period in which to earn it, enables the
public servant to get on with his job so that the service may function effectively.

205. Tn their reports submitted to the Governor in 1961, the Advisory Committee doubted whether such
considerations should' carry much weight today; and I feel that the whole question should be re-examined in
the light of present-day conditions. For example, I was informed that half the senior posts in Government
service are occupied by officers on contract terms. This is not confined to expatriate officers. Doctors graduat
ing from Hong Kong University are offered contract terms. The contracts of all these officers may be terminated
on notice or salary in lieu. They have no right to expect any greater security of tenure than is conferred by
their contracts. Another factor against which the security of employment must be viewed is the nature of the
functions directly undertaken by the Hong Kong Government By virtue of the unique constitutional and
political situation of Hong Kong, the central government carries on many activities which would, in larger
territories and under different constitutional arrangements, be performed by regional authorities or state corpora
tions the employees of which are not civil servants. The following are examples of Hong Kong Government
activities which, elsewhere, would be performed by other public authorities:-

Hong Kong Government Alternative Public Authorities

Marine Department Harbour or Port Authorities
Medical and Health Department Hospital Authorities
Urban Services Department City, Borough or County Councils
Public Works Department:

Buildings Ordinance Office
Highways Office
Waterworks Office

Education Department
Radio Hong Kong
Royal Hong Kong Police Force
Fire Services Department
Post Office
Kowloon-Canton Railway

206. There may well be other departments where the major part of their activities are, under different con
stitutional arrangements, performed by bodies other than the Crown. Recently the Government itself has
changed the method of control over higher technical education with a consequential change in the status of
teachers engaged in this field. The Hong Kong Technical College was administered by staff of the Education
Department. The Hong Kong Polytechnic, which was established by Ordinance as an independent body
corporate, uses the same premises and largely the same staff, initially on secondment from the Education Depart
ment; but an education officer who transfers to the Polytechnic will cease to be a Crown servant.

207. I recommend that, having regard to conditions in Hong Kong, it would be in the public interest and
in the interest of all members of the public service, if C.R. S9 were revoked and if section 8(2) of the Pensions
Ordinance were amended by the deletion of the words "after he attains the age of 45 years". Consequential
amendments to Colonial Regulations would be necessary by the deletion of all references to compulsory retire
ment under C.R. 59. If this suggestion were adopted Colonial Regulations 54-66 would continue to provide
a code for dealing with disciplinary offences, and where proceedings under C.R. 56 or C.R. 57 gave rise to valid
grounds for compulsory retirement and not for punishment, the provisions of the Pensions Ordinance would
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be applied. The Public Services Commission and the Secretary of State should be given a full explanation
for the proposed action. Provided that the full facts are made available to the Governor, the Public Services
Commission and, in cases where it is necessary, the Secretary of State, there should be no risk of any injustice.
There is always the residual safeguard provided by petition to the Governor or the Secretary of State to review
a case by the exercise of the· prerogative power.

208. [ do not think that it would be desirable to assign reasons for compulsory retirement under an
amended section 8(2) of the Pensions Ordinance. At present the section does not require such disclosure.
Furthermore, compulsory retirement may be resorted to for a number of reasons none of which an officer can
be expected to accept as valid in his own case. It might well be against the public interest to disclose that com
Jtulsory retirement was the onl)' sanction available in cases where a civil servant had been acquitted ofa criminal
offence on a technicality or where there was evidence of corrupt misconduct which was inadmissible in a criminal
court. Of course, the officer would have to be given reasonable notice, and he would have pension and/or other
accrued benefits; but this is surely a small price to pay in the public interest for an efficient and honest public
service. The alternative is the continuation of a situation which the public is quite unable to understand and
which causes tremendous damage to public confidence in the administration and the morale of the majority
of honest officers in it.

Suggested amendment to the Fugitive Offenders Act 1967

209. I do not think that this falls within my terms of reference; but the inability of the Hong Kong Govern
ment to obtain an order for the return to Hong Kong of Mr. P. F. GOOBER has aroused so much public anger
that it may not be out of place for me to say a word or two on the subject, even if I do not add anything to what
has already been said by others.

210. I think it should be made clear to the public of Hong Kong that Her Majesty would be acting un
constitutionally if She made an order-in-council for the return of Mr. GOOBER to Hong Kong, thereby by-passing
the provisions of a United Kingdom statute to which She had previously assented. If GoDBER is to be returned
to Hong Kong, it must be by lawful means.

211. Prior to 1967, the law relating to the apprehension and surrender of fugitive offenders from one part
of Her Majesty's dominions to another was contained in the Fugitive Offenders Act 1881. It applied to

" .•• every offence . . • which is . . • punishable in the part of Her Majesty's dominions in which it was
committed ... by imprisonment .•• for ... 12 months or more .• :';

and it did not matter at all that there might be no offence in England equivalent to, say, the offence in Hong
Kong in respect of which the return of the fugitive was sought. Section 9 of the 1881 Act provided that the
Act would apply

" ... to an offence notwithstanding that by the law of the part of Her Majesty's dominions in ... which
the fugitive is ... it is not an offence ......

212. However, as certain former colonies began to govern themselves. Britain, on occasion. was faced with
situations comparable to those envisaged at the time of the passing of the Extradition Act 1870 (i.e. the Act
which governs extradition as between Britain and foreign countries). Sometimes the request was that a fugitive
be returned for trial on. say, a theft charge; but the real reason for seeking his return might be to put him on
trial for some political offence.

213. Therefore, a new Fugitive Offenders Act was passed in 1967and the old 1881 Act was repealed. The
new Act introduced a number of provisions comparable to those in the Extradition Acts. A distinction was
drawn between a "designated Commonwealth country" and a "United Kingdom dependency". Hong Kong
is a United Kingdom dependency. Provision was made for the return of a fugitive for trial for what is termed
a relevant offence; and a relevant offence is defined in section 3(1) oftbe Act as follows:-

"3(1) ... an offence of which a person is accused ... in a designated Commonwealth·country or United
Kingdom dependency is a relevant offence if-

(a) in the case of an offence against the law of a designated Commonwealth country, it is an
offence which ... falls within any of the descriptions set out in schedule I •.. and is pun
ishable ... with imprisonment for ... 12 months or any greater punishment;

(b) in the case of an offence against the law of a United Kingdom dependency, it is punishable
under that law ... with imprisonment for 12 months or any greater punishment; and

(c) in any case, the act or omission constituting the offence, or the equivalent act or omission.
would constitute an offence against the law of the United Kingdom if it took place within the
United Kingdom ...to.
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Mr. GODBER is accused ofan offence under section 10of the Prevention of Bribery Ordinance, an offencepunishable
with imprisonment up to 7 years. Therefore, it satisfies the condition in paragraph (bj of section 3(1). But it
does not satisfy the condition in paragraph (c). There is no offence equivalent to our section 10 of Cap. 201
in the law of England. Indeed, I do not think that there is any English equivalent to our section 3; and there
might even be arguments as to whether the "acts" described in some of the other sections in Part 11 of the
Ordinance have any true equivalent in the law of England.

214. The present position is most unsatisfactory. There may, or may not, be very sound reasons for
having paragraph (c) in the case of certain designated Commonwealth countries over which the United Kingdom
has no control as regards the enactment of legislation creating new offences. or indeed governing by edict. But,
I am quite unable to understand why this provision was made to apply to a Colony like Hong Kong. In this
dependent territory we live under the rule of law; and Her Majesty the Queen has the power to disallow any
new legislation which She may consider not to be for the "peace order and good government" of the Colony.
She did not exercise Her power of disallowance in the case of the Prevention of Bribery Ordinance.

215. I suggest, therefore, that serious consideration be given to making representations to the Secretary
of State that paragraph (c) of section 3(1)'of the Fugitive Offenders Act 1967 be amended so as to make it apply
only to offences against the law of designated Commonwealth countries; alternatively, that a proviso be added
to the effect that it shall not apply to offences contained in Colonial legislation in respect of which Her Majesty
has not exercised Her power of disallowance; alternatively that it be declared that paragraph (c) shall not apply
to Hong Kong.

216. I also see no reason why such an amendment should not be made retrospective. That would not be
legislating so as to create a new offence and making it retrospective. Section 10 has been on our statute book
for 2t years; and I can see no objection to amending section 3 of the Act with retrospective effect back to 1967.
That, of course, would enable steps to be taken for the return of Mr. GODBER. But, whether or not it is made
retrospective. it is very important that the Fugitive Offenders Act be amended so that persons fleeing to the
United Kingdom may be returned to Hong Kong to be tried by our courts.

217. This, of course, would not solve the problem arising in cases where a fugitive flees to foreign countries.
The position would be governed by the Extradition Acts which are based on the principle of reciprocity. Britain
does have an extradition treaty with Portugal; but it would appear that there is no reciprocity as regards the
bribery and corruption offences in Part 11 of our Ordinance. We do not even have any extradition arragements
with Taiwan. It is exasperating to think that a corrupt officer would be able to escape to, say, Macau or Taiwan
and the Hong Kong authorities would be powerless to bring him back to Hong Kong for trial.

Should the Anti-Corruption Officeremainpart of the Royal Hong Kong Police Force?

218. As far as I have been able to ascertain, this question was first considered by the Advisory Committee
and dealt with by them in their 6th report dated 29th December 1961. The relevant paragraph reads as follows:-

"30. There was a strong feeling among those who were heard by the Working Party on Public
Co-operation that the Anti-Corruption Branch should not be a part of the Police Force. It was
stated that the public are reluctant to complain to the Police of whom they are afraid and there was
danger in using police staff in the Branch because they can put the techniques and knowledge which
they so acquire to bad use when, as frequently happens, they are posted to other branches of the Force.
We consider a further justification for this view is that nearly 50% of all complaints about corruption
concern the Police Force itself. We have studied. a report made by Mr. G. A. R. WRIGHT-NooTH on
his visit in 1954 to the Corrupt Practices Investigation Bureau, Singapore. which is divorced from the
Police Force and is directly responsible to the Colonial Secretary. Civilian investigators are used
who at the time of Mr. WRIGHT_NOOTH,S visit were insufficiently trained to carry out proper investiga
tions. This could be remedied. But there is also the danger that civilians permanently employed
in such work would themselves become corrupted in which case the opportunity to post them to other
duties and the discipline to deal with them effectively would be lacking. We have therefore reluctantly
come to the conclusion that the Anti-Corruption Branch must continue to be staffed by serving members
of the Police Force and must remain under the authority of the Commissioner of Police. While there
is evidence that in recent years the public have become more willing to approach the police with general
problems or complaints, we feel that, partly through fear and partly because the police themselves are
felt to be corrupt, there still exists in the minds of the public a definite reluctance to become involved
with the police in relation to complaints of corruption. On the other hand. the public does not appear
to be any more willing to complain to a civilian body; between 1st January 1961 and 30th November
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1961, 422 complaints alleging corruption were made to the police, while, in response to repeated
publicity asking for the public to come forward with their grievances about corruption and delays in
Government procedures, only 28 complaints have been received by this Committee."

219. This question was also very much in the mind of the then Attorney General during his visit to Ceylon
and in the minds of Mr. JONES and Mr. LAW during their visit to Singapore in 1968. In his report dated 18th
April 1968, the Attorney General said:-

"I consider that there would be considerable advantage in the establishment of a new and separate
Anti-Corruption Office in Hong Kong, charged with the responsibility of investigating and prosecuting
in the courts or before disciplinary tribunals, all offences of corruption in the public service. To avoid
wasteful duplication. the office should also deal with other criminal or disciplinary offences which are
disclosed during its investigations. There would be no difficulty in this extension of its jurisdiction
if the office were to form part of the Attorney General's Chambers.

For a number of reasons, the most important of which seems to me to be to convince the public
that the problem is really being tackled vigorously, it seems desirable that the office should be in
dependent of the police.

I favour the Singapore system, under which the office comes under the control of the Attorney
General. with its director of the rank of Principal Crown Counsel, assisted by a number of Crown
Counsel and a substantial staff of experienced police officers.

While it is possible to argue in favour of recruiting investigators for this office on a permanent
basis, I think that the balance of advantage lies in long-term secondments from the Police Force.
These might be for minimum periods of about 5 years and the seconded officers should receive some
special inducement to undertake this arduous and unpleasant work and should have their prospects
of promotion fully protected. Perhaps it would help if the rank structure of the office were kept
flexible, so that a seconded officerdue for promotion by virtue of his seniority in the main police force
would still receive it in the Anti-Corruption Office; thus the office would have an establishment of so
many police officers, rather than of so many officers of each rank."

220. In his report dated 13th March 1968, Mr. JONES said:

UI believe the Corrupt Practices Investigation Bureau has enjoyed a large measure of success in
its attempts to combat corruption in Singapore. I am also satisfied that this success is due, not only
to the dedication and ability of its officers, but also to the fact that the Bureau is an organization com
pletely divorced from and independent of the Police Force.

2. In the discussions I had with the Commissioner of Police, he acknowledged the successes
enjoyed by the Bureau and ,I gained the impression that he recognized the advantage of having a body
of trained investigators who, unlike police officers, were not liable to transfer from one branch of the
Force to another but could devote their whole skill and ability to one end. Further, the fact was
mentioned that it is never easy for a police officer to investigate a fellow officer, especially one with
whom he has perhaps 'grown up' in the Force. It is unfortunately true that corruption is found from
time to time in a Police Force as in any other organization.

3. The Bureau's activities extend into the realms of commerce and industry and Mr. CORRIDON
informed me that a number of successful investigations had been concluded in this field. It does
seem that the Bureau has succeeded in making its presence felt in Singapore and the reason for such
success must, to a considerable degree, be due to the willingness of the officers to work such hours as
may be demanded of them. Further, the Singapore Government has made it clearly understood
that the Bureau is its principal weapon in its attempt to combat corruption and that the Bureau is
there to assist anyone in need of advice or assistance.

4. I believe that an organization on lines similar to those of the Bureau could profitably be
created in Hong Kong but I have reservations as to the full measure of its success. These reserva
tions exist largely because of the different political atmosphere in Singapore. I trust I will not be
misunderstood if I say that there appears to be a greater unity of purpose in the recently created
Republic than is to be found in the Colony. This is reflected in what I can only describe as the obvious
dedication of the officers of the Bureau and the spirit of co-operation which one can sense."

221. Mr. LAW in his report dated 6th April 1968 confirmed Mr. JONES' impressions in this respect.

222. In a memorandum dated 15th July 1968, the then Commissioner of Police Hong Kong, said:-

"There is now hope for the enactment of a realistic Prevention of Corruption Ordinance and a complete
overhaul of Government's disciplinary procedure. When this is done greater success by A. C. Branch
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against corrupt persons will ensure . .• My view is that A. C. Branch should be given the opportunity
of proving itself under the proposed new procedures. If success cannot be achieved and confidence
inspired in say 3 years, then there may well be a case for trying something else .

223. Arguments against separation of the Anti-Corruption Office from the police were contained in a further
memorandum by the then Commissioner dated 12th February 1969. In it, the Commissioner said:-

"Armed with the new proposed Prevention of Corruption Ordinance, any Anti-Corruption Bureau.
Police or otherwise, almost certainly must produce far better results before the public than has the
case in the past .•. I believe•.• that the right course is to allow the A.C. Bureau to remain as a unit of
the Police Force, anyway for the next 3 or 4 years, .•. a period of 3 or 4 years will provide a sufficient
passage of time to enable an enlarged and reorganized A.C. Bureau to show its mettle armed with
the law needed to do the job, provided we get it. If after that time it is demonstrated that the police
A.C. Bureau has failed to curb corruption, then will be the time to consider turning to an independent
Bureau provided the causes of failure prove to be police corruption or inefficiency."

224. In tendering their advice on the Prevention of Bribery Bill on 3rd June 1969, the Advisory Com
mittee said:

"The Committee has given considerabfe thought to the advisability of setting up an independent Anti
Corruption Bureau separate from the Police Force and has felt unable to make recommendations on
the Bill without considering this aspect. .. Whilst we feel that there is much to be said in favour
of such a Bureau, our present recommendation is that in the prevailing circumstances the Anti-Corrup
tion Bureau should remain with the Police Force."

However, as I have said, they went on to recommend that the Target Committee should be enlarged so as to
include non-police and non-official members; and this recommendation was accepted.

225. In 1970, the Unofficial Members of Legislative Council were strongly in favour of separation; and it
wasagreed that a review of·the role 'Ofthe Anti-Corruption Officewould definitely take place after the Ordinance
had been in operation for 3 years. The Ordinance came into force on 14th May 1971; and I apprehend that,
but for the departure of Mr. GODDER, the anticipated review would not have taken place till after May 1974.
It would appear that the Commissioner of Police would have preferred the review to take place after May 1975.
After all, the Ordinance has only been in operation for a little over 2 years.

226. The Colonial Secretary designate (The Hon. D. T. E. ROBERTS) recently visited three agencies established
to deal with corruption in New York, Malaysia and Singapore. He has kindly supplied me with a transcript
of notes taken by him during those Visits.

Comparison with Siugapore

227. It is said that the Corrupt Practices Investigation Bureau in Singapore is far more successful in the
battle against corruption there than the A.C. Office is in Hong Kong. In deciding how much truth there is in
this assertion, again it is no good closing our eyes to the obvious differences between the two territories. In this
regard, I cannot do better than quote a few passages from Mr. LAw's report on hi')visit to Singapore. Referring
to the tremendous influence exercised by the Prime Minister, Mr. LAW says:-

" .•. his dominant personality is felt throughout all strata of Singapore society from cabinet ministers
to hawkers in the street. As the firmly entrenched leader of a newly emergent nation, he sets a blister
ing pace for all in his administration to follow. .. One of his pet hatreds is corruption, an evil which
he is determined to stamp out and control with all the forces at his disposal. His lead dictates the
atmosphere in which his Anti-Corruption Bureau (.•. C.P.I.B.) operates. His influence is most marked
and woe betide any Government officer of any rank who disregards his lead. Not only may his chances
of promotion dwindle to nothing but that officer's career is liable to be terminated by the stroke of
the pen."

Mr. LAw continues thus:-

"The great majority of the people who live and work there want to and feel that they must go it alone.
They have a very definite stake in the future •.• and this factor engenders an enthusiasm, a sense of
responsibility and indeed loyalty which is in marked contrast to the attitude extant before Singapore
became a Republic ..• in Hong Kong the bulk of the population is here for one reason and one
reason only, to make money. This is not to say that Singapore is not a commercial society, it is of
course and is flourishing but it is not the only reason for the population being there."

44

e,



..

Ur. LAw concludes his report thus:

"CONCLUSIONS

41. The C.P.I.B. Singapore has made considerable progress in the battle against corruption and
has been in this connexion, undoubtedly more successful than its counterpart in Hong Kong.

42. The C.P.I.B. is no more energetic nor does it employ sophisticated techniques unknown to
Hong Kong to achieve its results.

43. The main reasons for success appear to beas follows:
(a) The influence wielded by and the obdurate attitude of the Prime Minister towards corruption.
(b) The generalatmosphere of the newly emergent nation 'going it alone' which engenders a

remarkable enthusiasm, sense of responsibility and loyalty in such a polyglot population.
(c) The realization by the bulk of the population, fostered by Government that they have a stake

in the future in which corruption has no place.
(d) The wide legal powers enjoyed by the C.P.I.B. in investigation and prosecution.
(e) The uncompromising attitude of the Judiciary towards corruption cases, their liberal inter

pretation of the law as it stands there and the full use they make of the penalties provided.
(f) The realistic use which is made of the Disciplinary Rules to effect "Dismissals' 'Retirements

in the Public Interest" and 'Warnings',
(g) The co-operation received by the C.P.lB. from all strata of society in Singapore, particularly

by Heads of Government Departments and the unique awe and respect with which the Bureau
is regarded by the general public.

(h) An energetic C.P.lB., full of enthusiasm for their task, which is entirely independent of other
Government Departments and enjoys the maximum of freedom to perform its tasks.

(I) A realistic attitude that corruption is a 'dirty game' and 'dirty' or at least 'unorthodox' methods
have to beemployed to counter it.

44. Singapore has not wiped out corruption, it probably never will, but it undoubtedly has made
a name for itself as the least corrupt nation in S.E. Asia with the possible exception ofCommunist China I

Sgd.
(J. P. LAw),

Chief Superintendent ofPolice.
Anti-Corruption Branch."

228. This report was written before the Prevention of Bribery Bill [now Cap. 201] was drafted and before
it had some of its "teeth" drawn as a result of criticism in 197o-Uteeth" which I am now recommending should
be put back into it. But. perhaps, factors of far greater importance are:-

(I) A true "sense of belonging" in the hearts and minds of the people of Singapore;
(2) The tremendous personal influence exercised by the present Prime Minister; .
(3) The fact that he and his Government do not suffer from the inhibiting effect of Colonial Regula

tions;and
(4) Even if there is insufficient evidence for court action, if all concerned in the administration are

satisfied that an officer is corrupt, he is not permitted to continue in the public service; he is com
pulsorily retired with or without his pension-depending on the circumstances.

229. It is obvious from the figures in the schedule to Mr. JONES' report that in Singapore comparative few
cases proceed to conviction in court. He gives the following figures for 1967:-

Persons convicted 12
Persons acquitted 3

Total 15

In addition, there were 20 cases pending court action. In Hong Kong in 1972we have the following (paragraph
73 supra):-

Persons convicted 39
Persons acquitted 9

Total 48
=

I was not gi-ven the Singapore figures in respect of 1972.
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230. In this inquiry I have endeavoured to assess public opinion on this question of separating the A.C.
Office from the Police Force. Letters were addressed to members of the 3 councils, City District Officers, heads
of Government departments, the Judiciary, the two branches of the legal profession in private practice and the
press. I asked everyone to express their views on the question of separation-not only their own personal views
but what they believed to be the views of the majority of members of the public; and, from the replies which I
have received, it is clear that responsible bodies and individuals (including UMELCO, heads of departments and
City District Officers) have endeavoured to assess public opinion. The vast majority of the replies received by
the Commission advocate separation. Those in favour include:-

(i) The Chinese Press (unanimous)

(ii) Certain English language newspapers

(iii) UMELCO

(iv) The majority of heads of Government departments (including Sir Ronald HOLMES-Chairman of
the Public ServicesCommission)

(v) The City District Officers

(vi) The Hong Kong Bar Association

(vii) The Law Society of Hong Kong

(viii) The Reform Club

(ix) The Hong Kong Civic Association.

231. Arguments which have been advanced to the Commission infavour ofseparatio«:

I. That witnesses must be persuaded that they will be welcomed and not browbeaten when they make a
report, subject, of course, to necessary safeguards to preclude reports based on rumour and revenge.

It is an unfortunate fact that witnesses feel that they are "browbeaten" in police stations. But
this applies to all classes of crime, not merely cases of corruption. Frequently, what complainants
describe as "browbeating" is in fact, and is intended to be, close cross-examination on the part of
the police for the express purpose of checking so far as possible that the report is not being made
out of revenge or spite, or by some crank. This frequently happens as regards complaints alleging
corruption. I do not see how this can be advanced as an argument in favour of separation. Any
new agency would be faced with the same problem-unless they were prepared to waste a great
deal of time investigating unfounded allegations and matters which, though morally wrong and
socially undesirable, may not be crimes at all.

2. That. in corruption cases. evidence should be given in camera and not reported (as in matrimonial
proceedings) " witnesses should be given protective labels (Mr. X etc.) as in blackmail cases.

I am unable to understand how this can be advanced as an argument in favour of separation.
No matter what law-enforcement agency is responsible for the investigation, under our adversary
system of administering justice, an accuser must confront the person he is accusing in court.
Whether it is in open court, or in camera, the accused will know who has complained against him.
Many complainants are undoubtedly afraid of reprisals. (This applies also to cases with a Triad
background); and although holding proceedings in camera and muzzling the press might reduce
the chances of reprisals, there are serious objections to both hearings in camera and restrictions on
court reporting. But, as I have said, all this has nothing to do with the question of separation.

3. That witnesses are browbeaten in court by counselfor the defence.

Counsel has a duty to test the truth of the evidence adduced in support of the prosecution
case, and he can only do this by cross-examination. But, again, this is not an argument in favour
of separation. It is only an argument in favour of some system of punishing persons alleged to be
corrupt otherwise than after trial in court.

4. That witnesses fear that their confidences will not be respected and that they will render themselves
liable to revenge.

This appears to be a variation of argument no. 2 above. The argument is: if, say, a pak pai
driver refuses to pay a traffic police officer and gives evidence against him, the traffic police officer
will harass the pak pai driver with unnecessary summonses, etc. But that is not an argument in
favour of separation. Any new law-enforcement agency would be in the same position as the A.C.
Office.
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s. That, in thefield of corruption, it is impossible for anyone to comeforward and report: that ifhe is
the other party to the transaction he is an accomplice: and if he is being pressurised into making
payments, he runs the risk of physical danger for himself and his family and financial disaster for
himself.

This is another variation of argument no. 2 above. It is really an argument in support of the
view that court action and disciplinary proceedings (both of which involve the giving of evidence)
are unsuitable, indeed impossible, methods of dealing with a great many cases of corruption. The
argument has no bearing on the question of separation.

6. The there is great esprit de corps in the Royal Hong Kong Police Force. They call each other "tze
ge yan". meaning"one of ourselves". Since the riots in 1967, this strong sense of mutual loyalty
has increased,' andthis inhibits officers from investigating suspected corruption offellow officers.

I feci certain that the public would not consider it a desirable thing that there should be little
or no esprit de corps in the Police Force. or in any other disciplined public service. Of course, we
are all familiar with the expression "dog will not eat dog". I have heard it used with reference to
professional men. including doctors, lawyers, architects, journalists. army officers, etc. It is some
times a temptation for a person to put "the good name of my profession" or "the good name of
the regiment" before professional duty and the truth. But I have never heard it suggested that
there should be a separate agency for the investigation of other offences committed by police
officers, although I notice from Mr. JONES' report (paragraph 220 above) that the Singapore Com
missioner of Police said that in his experience it is never easy for a police officer to investigate a
fellow officer. If, of course. corruption is widespread in the Force, I can easily understand how
it might be virtually impossible in many cases for "the pot to call the kettle black". But, otherwise,
I do not think that there is a great deal in the "esprit de corps" argument, if it is examined in
isolation.

7. That Mr. Godber's admirable actions in '967 may have rendered his colleagues less ready to act on
thepresumption ofcorruption on hispart.

Thisargument is put forward in support of the esprit de corps argument. GOOSER was under
investigation for 2 years as a result of information passed to the A.C. Office by the Commissioner
himself. The case was reported regularly to the Target Committee; and at one stage, on the
direction of the Target Committee, GOOBER ceased to be a target-the evidence was simply not
good enough. Then in late April, the Commissioner himself obtained further information of a
more specific nature; and by the end of May, the A.C. Office had obtained enough evidence to
justify the issue of the section 10 letter and the search warrant. The rest of the story is told in my
first report.

There was not a scrap of evidence to suggest that the A.C. Officefailed at any stage to pursue
their investigations thoroughly. If, on the other hand, the argument is put forward in support of
the view that those "running alongside the bus" were deterred from reporting GOOBER'S activities
out of admiration for his bravery during the 1967 riots, I think it will be obvious from what I have
said earlier in this report that there are many more compelling reasons why those "in the bus" and
"running alongside the bus" do nothing to assist the A.C. Office.

8. That an officer ofthe Anti-Corruption Office cannot be expectedto carryout hisdutieswithdispassion
and integrity when under the strain ofknowing that he will be returned to ordinary service in a year
or so, and may wellbe serving under a senior officer whose corrupt activities he has investigated.

To a great many people, this is a most compelling argument. On the face of it. it should apply
as regards any offence-larceny, drunken-driving, etc. But, again, I suppose the argument is that
it is very rare for senior officers to be found guilty oflarceny, or drunken-driving; but that it would
be rare for a junior officer to find himself working under a senior officerwho was not corrupt. The"
argument again presupposes widespread corruption in the Police Force; and it has weight in regard
only to the question of the thoroughness with which a junior police officer might be expected to
investigate an allegation of corruption against a senior police officer-not to the manner in which
the junior police officer might be expected to investigate senior officers in other departments, except
in so far as the argument may suggest that no police officer thinks that corruption should be an
offence anyway. But taking the argument in isolation and divorced from any suggestion of wide
spread corruption, I should have thought that in a very large police force such as we have in Hong
Kong, it would have been a relatively simple matter to arrange departmentally that no junior
officerwould ever be asked to serve under a senior whose corrupt activities had come under observa
tion by the A.C. Office.
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Certainly, the GODBER case lends no support whatsoever to the argument. The investigation
was not carried out at inspectorate level, but by officers of senior superintendent rank under the
direct supervision of the Director [an Assistant Commissioner] who in turn was working under the
watchful eye of the Deputy Commissioner (Mr. Dawson).

9. That the Anti-Corruption Office is ineffective and has not made full use of the Prevention of Bribery
Ordinance; that the quality ofthe staffas regards education, ability and experience is low.

Taking the latter half of this argument first: The invcstigation of corruption cases is difficult
work, perhaps more difficult than other C.I.D. work; and, indeed, I recommend that the A.C.
Office (or any new agency) should be in a position to call in experts to advise on technical matters.
Policemen are not experts in accountancy, motor mechanics, etc. It would not be necessary to
have a great number of experts attached to the Office (or other agency) on a full-time basis, provided
the investigators were in a position to call upon accountants, engineers, etc. to assist in the inquiries.
The Accountant General, failing which a firm of civilian accountants', might be engaged to assist
in cases involving matters of accountancy; and so on.

But, leaving expert knowledge aside, I have no reason to think that the officers of the Anti
Corruption Office are inferior policemen. Those I have come in contact with appear to be able
investigators. The staff move every 2 years or so; and the Office is manned by officers with a
number of years of C.I.D. and Special Branch experience.

As regards the first part-of argument no. 9, it is quite true that the figures for 1971, 1972, and
the first part of 1973(paragraph 73 above) do not indicate that there has been any break-through in
the fight against corruption. I have indicated earlier in this report (paragraphs 145-147 and 156
159) that, out of fear that there might be public criticism that the Office was engaging in witch
hunts, the Attorney General's Assistants have, with the greatest respect to them, acted on a number
of occasions over-cautiously. Indeed, I was told that police officers sometimes felt frustrated
because they were unable to obtain authorizations and search warrants. In this connection, I
notice that in their annual report to the Governor for 1971, the Target Committee say (paragraph
18):-

"... the Attorney General has ruled that (section 10) may only be used when there is insufficient
evidence to support a charge under one of the more orthodox sections of the Ordinance.
However, the ruling means that, in practice, section 10 is less of a powerful weapon than the
Target Committee had hoped."

I have inquired about this so-called ruling of the Attorney General. There is nothing in writing;
and, whatever the Attorney General did say, it appears to have been misunderstood. To take it
at its face value would have been ridiculous. Take a purely hypothetical case. Assuming the
police found that a Crown servant was in control of $3 million. There may be no evidence what
soever to support a charge under section 3 or section 4(2) of the Ordinance. But supposing the
A.C. Office found evidence to support, say, the corrupt receipt of $100 on one single occasion,
it would be quite ridiculous to prefer a charge under section 3 in respect of the receipt of this small
sum [maximum punishment on conviction: 1 year] and to ignore the fact that the Crown servant
is ip control of $3 million control of which called for an explanation under section 10 [maximum
punishment on conviction: 7 years]. It does appear that the misunderstanding may have had an
inhibitory effect as regards the investigation of possible section 10 cases.

Apropos of the argument that the A.C. Office has been."ineffective", there are other matters
which should be borne in mind. Firstly, it is not possible to give publicity to the long-term in
vestigations carried out by "A" Division. It is the successful prosecutions presented to the courts
by "B" and "C" Divisions which are publicised. Secondly, investigations carried out by the Office
have resulted in a considerable number of officers resigning. I do not think it is desirable that I
should elaborate on how this came about, except to say that it involved a great deal of hard work
on the part of the A.C. Office, and the fact that these undoubtedly corrupt men were not brought
to trial was not the fault of the Office, but the "old-story": insufficient evidence to satisfy the high
standards demanded by a criminal court.

But, when all is said and done, I feel that this argument that the A.C. Office is "ineffective"
is simply a polite way of saying that the Office (as well as the rest of the Force) is corrupt from end
to end and that one corrupt police officer will not diligently investigate alleged corruption on the
part of another police officer-irrespective of the latter's rank.
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10. That lack of confidence in the honestyand integrity of the Police (including the A.C. Office) is the
reason for the poor response of thepublic: and that people would comeforward with information to a
new law-enforcement agencywhich was independent ofthe police.

In paragraph 218 above. I have quoted a passage from the 6th report of the Advisory Com
mittee from which it can beseen that despite numerous appeals to the public to come forward with
information during a period of 11 months in 1961, the Anti-Corruption Branch received 14 times
as many complaints as the Advisory Committee I [In the one case 422; in the other 28]. Apart
from members of officialbodies. heads of departments, a few members of the legal profession. Mr.
BARRYMAINE and Mrs. ELuon, I have received no assistance from the public. It is simply
"anyone's guess" as to whether the public would or would not furnish more information to any
new agency. Apart from the fact that many people say they believe that this will happen. I have
no information on which to form an opinion either way.

11. That corrupiion is widespread in Hong Kong. including thepublic service. andisparticularly widespread
in the Police. including the A.C. Office itself: that corrupt officers cannot be expected to investigate
with impartiality. honesty. zeal and diligence. allegations of corruption against any person. whether
suchperson is in the publicservice or not.

12. That the merefact that it is widely believed that the Police (including tile A.C. Office) are corrupt.
that mutual loyalty inhibits investigation offellow-officers. etc. constitutes sufficient reason to take
the Office out ofPolice hands. quite irrespective ofhow much truth thereis in theseallegations: that
Government shouldrespect public opinion irrespective of the evidence in support of that opinion. and
that theformation ofa newagency would demonstrate Government's determination tofight corruption
and thereby enlistpublicsupport.

The case for separation is really summed-up in arguments 11 and 12above.

232. Arguments agaiDst separation.

1. Corruption is a"crime:and the investigation ofcrimeis the task ofofficers trained in investigation work
with court proceedings in mind. The investigation of crime is not within the province of lawyers
and others.

This is a powerful argument. True, officers of the Preventive Service, Labour, Fire Services,
and other departments prosecute in our courts; but it is mostly for obvious infringements of the
Jaw which do not call for criminal investigation in any real sense. Good criminal investigators
are not produced in a day. Young police officers, fresh out of Training School, make many
mistakes; and in court they frequently find themselves being made to look very foolish when under
cross-examination by defence lawyers. It takes years of experience to become a good criminal
investigator as every judge, magistrate and police officer well knows. The Commissioner of
Police has written to the Commission as follows:

"All bribery offences are relatively complicated and their successful investigation requires the
application of a high degree of professional skill, specialized training, experience, local
knowledge, backed up by research, adequate records and substantial resources in men and
equipment. . .. Anti-corruption work involvesa considerable degree of intelligence-gathering.
Indeed, where corruption arises from connivance at illegal activities and those involved are
unlikely to complain, detailed knowledge of the corrupt practices can only ~e acquired by
gathering intelligenceover a long period, evaluating it and exploiting it so as to obtain further
information. This aspect of anti-corruption work" is akin to that of the Special Branch or
certain specialist units of the C.I.D. and it is essential that a proportion of the officers engaged
in work of this nature should have had experience in these formations ••. intelligence gathering
•.• shows where administrative measures can be taken to reduce opportunities for future
corruption."

2. There ts no source of trained investigators in Hong Kong outside.the Royal Hong Kong Police Force.
So.far as I am aware, there is no other source of trained investigators in Hong Kong.

3. It is unlikely that police officers of ability would wish to transfer to an anti-corruption bureau in
dependent of the Police because such a bureau would offer very limitedcareer prospects. It is likely
that any officers who would be willing to transfer from the Police Force would be officers of limited
ability with little prospects ofpromotion in the Force.

This argument was put forward by the then Commissioner of Police in 1969 and is adopted
by the present Commiasioner. I am not in a position to comment either way. It would have
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been highly improper for me to address the Royal Hong Kong Police Force, over the head of the
Commissioner, in order to ascertain whether officers of ability would be willing to serve in an
independent bureau.

4. Apart from impairing their career prospects, officers ofability would find it distasteful to spend their
working lives in an Anti-Corruption Bureau. independent or otherwise.

Again, I am not in a position to comment either way except to draw attention to para. 2 of
the extract from Mr. JONES' report quoted at paragraph' 220 above. The views of the Singapore
Commissioner of Police appear to differ from those of the Commissioner of Police, Hong Kong.

S. The recruitment ofpolice officersfrom overseas wouldprove difficult and, in any case, would take time.

Again, I am not in a position to comment either way.

6. An independent Anti-Corruption Bureau would lose the vast knowledge and resources which the Hong
Kong Police can bring to bear against crime. including corruption, and the ad,'ice and counsel of the
Commissioner. his Deputies. and the Director ofCriminal Investigation.

It is perfectly true that the A.C. Office works hand-in-hand with other specialist sections
[Narcotics Bureau, Special Branch, etc.]. The Office also has access to criminal and intelligence
Records. It has behind it the full resources of the Police Force and that includes means of com
munication with other Police Forces and security agencies. It would be virtually impossible
to duplicate all this. Whether an independent bureau would "lose" (i.e, fail to get access to and
have the benefit of) the vast knowledgeand resources of the Royal Hong Kong Police Force would
depend largely on the attitude of the Commissioner. Argument no. 6 was put forward by the
then Commissioner in 1969 and again by the present Commissioner. I do not see how any
independent bureau could function satisfactorily without the full co-operation of the Royal Hong
Kong Police Force. I suppose the Commissioner could be ordered to co-operate. But, half
hearted co-operation would mean that an independent bureau would be seriously handicapped.

7. There is no guarantee that corrupt elements would not soon infiltrate into an independent bureau.
If that were to happen, it would be impossiblefor a small bureau to turn inwards upon itself in order
to investigate itself, whereas it is a relatively simple matter for a vast organization like the Royal
Hong Kong Police Force to investigate any part of itself. Corruption in an independent bureau
would have to be investigated by the Royal Hong Kong Police Force.

I have nothing to add to that argument.

8. A bureau staffed by police investigators but responsible to persons other than the Commissioner of
Police and his officers would be nothing more than an emphatic vote of no confidence in the senior
officers of the Police Force and would be strongly resemed by the officers of the Police Force. The
morale of the Force is at stake. The result of any lowering of the morale of the Royal Hong Kong
Police Force would be putting in jeopardy the peace order and security of Hong Kong.

This is the substance of another argument put forward by the Commissioner. I have no reason
to believe that the separation of the Immigration and Transport Departments from the Police
several years ago adversely affected the morale of the Force; and in Singapore, Malaysia and
Ceylon, it does not appear that separation had any adverse effect on the morale of the Police in
these countries.' But that is all I can say. I do not think that it would assist in the slightest
if I said I agreed or disagreed with the Commissioner. It is his Police Force. He knows. or
should know, his men. On the other hand, forecasting the effect of something-or-other on morale
is always a matter of opinion-not a matter of law or a matter on which a Commission like this
can make a finding.

233. These are the main arguments which have been put forward to the Commission for and against separa
tion. The present Commissioner of Police is emphatically against separation; and he says:-

" •.• no counter proposals for a practical alternative to the present arrangements have yet been made
and the question of setting up an independent organization has not been examined in detail. No plans
exist for recruiting, training and managing staff; the powers and responsibilities of an independent
organization vis-a-vis those of the R.H.K. Police Force have not been defined; its prospects of success
have not been studied."

UMELCO, City District Officers, and nearly all heads of Departments (including the District Commissioner,
New Territories) say that the public is overwhelmingly in favour of separation, and they recommend separation.
As regards the non-police members of the Target Committee, opinions vary. Mr. WARR (until recently Director
of Audit) is in favour of separation. Professor MACKEY is against separation. Mr. SYRATION takes an inter-
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mediate stand. He says that separation is not feasible because of recruitment difficulties, job promotion prospects
and other organizational factors; and he recommends that the present A.C. Office should be answerable to a:-

"Corm oC non-police control comparable to that exercised by the Urban Council which by statute is a
non-Government policy-making body which carries out its functions through the Urban Services
Department, a department of Government. The Target Committee should be re-ccnstituted. It should
not contain any unofficial members. .. There should be only one police representative, preferably
the Director of the A.C. Office. There should be a full-time Chairman of the Target Committee
(perhaps a retired head of a department). His role would be akin to that of a managing director of a
company (the Target Committee being the Board). The Director A.C. Branch would be akin to the
General Manager of a company answerable to the. Board and on a day-to-day level to the Managing
Director."

It seems obvious from argument no. 8 against separation (paragraph 232 above) tbat such an arrangement would
not be acceptable to the present Commissioner of Police.

234. Sir Ronald HOLMES says:-
..... the arguments for retaining (the A.C. Office) in the Police Force are largely organizational and tbe
arguments for removing it are largely political and psychological."

That states the problem very concisely. It is not one that is capable of being resolved judicially and I do not
think that a firm recommendation by me either way would be of much assistance to the Governor. There are
no issues of fact to be resolved. There are a number of "unknowns", and several arguments for and against
separation are pure speculation. Take, for example, argument no. 10 in paragraph 231 namely that the public
will give a great deal more information to an agency which is independent of the police. Responsible opinion
[UMELCO, etc.] firmlybelievethat this wDuldhappen. From the nature ofthe offence,as described in paragraphs
110-116 above, and from past experience, I feel bound to say that I have grave doubts as to whether the public
will respond any better than they have done in the past. Indeed arguments 1-5 in paragraph 231 appear to cut
clean across arument 10. It is simply "anyone's guess" as to whether there would be a better public response.

235. I do not question the factual basis or'arguments I and 2 in paragraph 232. Any new agency would
have to be staffed by trained investigators. We cannot entrust a job of this kind to amateurs. That means
that if there is to be immediate separation, any new agency would have to be manned by officers seconded from
the Royal Hong Kong Police Force; and I have no means of assessing what weight to give to arguments 3 and 4
in paragraph 232. If a policy decision to separate is made, presumably the intention is to strengthen the new
agency by bringing in "new blood" from abroad. But I have no means of assessing the weight to be given to
argument no. 5 in paragraph 232. As regards argument no. 6, even if the Commissioner of Police was per
suaded, or ordered, to co-operate, the degree to which co-operation would be practicable might depend on the
composition of any new agency (police or civilian). Questions of security might be involved. As regards
argument no. 8 in paragraph 232, UMELCO do not share the Commissioner's fears as regards the effect of
separation on the morale of the Force. I have no reason to believe that separation of the Immigration and
Transport Departments lowered the morale of the Force and there is nothing in the reports to indicate that the
morale of the Police Forces in Singapore, Malaysia and Ceylon suffered in any way as a result of separation.

236. As regards the allegation of fact in argument no. 11 in paragraph 231 namely that the police are so
corrupt that they are incapable of investigating allegations of corruption, this is not a matter which can be
resolved judicially. The Royal Hong Kong Police Force are not on trial. All I can say is that many people
have written to the Commission alleging that this is so.

237. On the other hand, what may well be a matter of great importance to the Governor in making a policy
decision on the question of separation is the fact that there appears to be a widespread loss of confidence in the
ability of the Police to investigate corruption cases with impartiality and zeal. UMELCO say that although
this belief may not be.justified-indeed may be very unfair to the police-no amount of assurance is likely to
convince the public otherwise. Mr. Derek CAVIES. Editor of the Far Eastern Economic Review, writes:-

"... so long as such a feeling exists, it is immaterial to argue whether it is justified or not."

Responsible bodies generally feel that the public will never be convinced that Government really intends to fight
corruption unless the A.C. Office is separated from the Police. No doubt the GODSER case has caused a good
deal of emotion and irrational thinking. But it is evident from the Advisory Committee'S 6th report (paragraph
218 above) that the demand for separation is nothing new. It goes back over the last 12 years at least; and, it is
difficult to see how this demand can be resisted any longer. provided the organisational problems involved can
be solved. But, for the reasons I have given, I am not in a position to make a firm recommendation either way.

238. If it is decided to form a new agency for the investigation of bribery and corruption cases, I am in no
doubt at all that it should be responsible to the Attorney General.

51



239. In regard to the head of the new agency, UMELCO say:-

"... (he) should not be a member of the Police Force. but other than that, it would not matter whether
he is a local resident or someone brought in from outside the Colony. • .. It would be desirable for him
to have wide administrative experience and some knowledge of the law. It is not essential that he
should be a lawyer although a lawyer who has the qualities listed above would be very suitable."

Preventive Measures

240. All I have said so far relates to improving our methods of detecting and dealing with corruption.
But prevention is better than cure. Indeed. having regard to the tremendous difficulties involved in the in
vestigation of corruption cases. prevention is all-important. Primarily the responsibility for this rests on the
heads of departments; but representations have been made to the Commission that certain heads could do
more towards reducing the opportunities for corruption and that Government should employ a Prevention
of Corruption Officer on a full-time basis whose duties would be analogous to those of the Director of Audit,
that is to say, to keep a constant check on departmental procedures to ensure that everything that is humanly
possible is being done to reduce the opportunities for corruption. I realize that a great deal of useful informa
tion which emerges from the intelligence-gathering carried out by "An Division of the A.C. Office is given by
this division to departments. But any agency whose primary duty is crime detection should not also be asked
to undertake crime prevention.

241. SIIIIJID8l1 of Conclusion and RecommendatioDS.
(a) I have every reason to believe that what is regarded as corruption in the public service is widespread

throughout Hong Kong. particularly in commerce and industry.

(~) There are strong indications that there is a great deal of corruption in the public service, particularly
in certain departments which come in close daily contact with the public. Most of the allegations
received by the Commission concern the Police, Immigration, Housing. Public Works. Fire Services,
Urban Services. Commerce and Industry, and Labour Departments and the New Territories
Administration. .

(c) Despite the increased powers of investigation conferred by the Prevention of Bribery Ordinance,
so far there are no signs that the A.C. Office have achieved any major break-through in the battle
against corruption (paragraphs 72-81). The public allege that the reason for this is that the
Anti-Corruption Office itself is corrupt. No person, or body of persons, was on trial before this
Commission; and therefore I say no more about that allegation. There was evidence that too
much time has been spent on intelligence-gathering by "An Division and not enough time spent
by "C" Division investigating individual targets with a view to prosecutions under section 10.
The Target Committee has directed that "C" Division should be strengthened; and more effort
is now being made to bring prosecutions under section 1O. There was also evidence that the
Attorney General was determined to fulfil his. promise to Legislative Council that the increased
powers of investigation conferred upon him by the Ordinance would not be abused. There is
no doubt that both he and his Assistants have acted cautiously-in my respectful opinion, over
cautiously.

(d) -Bribery is probably the most difficult of all offences to detect and prosecute successfully in the
courts. Any law-enforcement agency entrusted with this difficult job deserves all the assistance
which the Legislature feels it can reasonably give. I therefore recommend that the Prevention
of Bribery Ordinance be amended as follows:-

Section 10. I recommend the enactment of a provision on the lines of section 21(2) the
effect of which would be that the accused would be presumed (until the contrary is proved)
to be in control of pecuniary resources or property if such

"are or were held by any other person who, having regard to his relationship to the accused
or to any other circumstances, there is reason to believe is or was holding such resources
or property in trust for or otherwise on behalf of the accused or as a gift from the accused:'

If possible, the presumption should also be made to cover the maintenance of a standard of
living by the officer's near relatives, mistress, etc. not commensurate with the officer's emolu
ments. (paragraph 126 above).

Section 12. I recommend that:
(I) the maximum penalty for an offence under section 10 be increased to a level not

less than for offences under sections Sand 6. (paragraph 130);
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(2) the enactment of a provision which would enable a court, upon conviction of a
person of an offence under section 10 to make an order which would operate as a forfeiture
order or a judgment in favour of the Crown, in respect of such proportion of the pecuniary
resources or property, the control of which tbe accused is unable to explain satisfactorily.
(paragraph 133);

(3) The enactment of legislation which would enable the Attorney General to make an
order in the nature of an order for attachment which would have the effect of preventing
banks and similar institutions from honouring the instructions of a client in relation to assets
in their possession which were the subject matter of an investigation in respect of an offence
under the Ordinance, without the consent of the Attorney General. (paragraph 135);

(4) the enactment of a provision which would enable or require, a court, upon convicting
under section 3, to order the accused to return the advantage received by him. (paragraph 139).

Section 13. I recommend tbat:
(I) the Attorney General be empowered to authorize the inspection and investigation

of bank and other accounts operated by Crown servants, irrespective'of any question of a
suspected offence. (paragraph 140);

(2) in the alternative, that section 13 be amended to read
(a) "where it appears to the Attorney General that an offence under this Ordinance may

have been committed by any person, he may" etc.
or (b) ·"where it appears to the Director that an offence under this Ordinance may have

been committed" etc. (paragraph 147).

Section 14. A person suspected of an offence should not be permitted, with impunity, to
ignore a notice issued by the Attorney General. I therefore recommend that section 14(4)
be amended by the deletion of the words

"other than the person referred to in paragraphs (a) and (b) of subsection (1)."
(paragraphs 153-154).

Section 17. At present this investigatory section begins:
"If it appears to the Attorney General or to the Director ......

If the intention is that the Director should have power to issue search warrants, there is no
reason why the section should make reference to the Attorney General. Furthermore, as in
the case of section 13, section 17 is a most important investigatory provision; and it is most
undesirable that successful prosecution should be "stifled at birth", so to speak. I recommend
that section 17 be amended so as to read:

"If it appears to the Director that in any place ... there may be any document or thing
containing any evidence of the commission ofan offence under this Ordinance, he may" etc.

(paragraph 160).

Section 26.
(I) I see no reason why the prosecution should not be permitted to comment on the

failure of an accused to give evidence; and that section 26 be amended accordingly. (para-
graph 164); .

(2) I recommend the enactment of a provision to the effect that when the prosecution
have adduced sufficient evidence of a fact to be considered by a court, the failure of the accused
to give evidence denying the fact should be capable of corroborating the evidence of it.
(paragraph 165).

Section 30.
When a section 14 notice.is issued or a search warrant under section 17 has been executed, a
suspect has been alerted; and it is pointless for everyone to go on maintaining silence. The
section is causing much confusion. It may not be possible to amend it; but the practical
objections to ifinight be overcome if. after a certain stage in the investigation, the press were
told that they would not be infringing section 30 by disclosing the name of the person under
investigation. (paragraph 167).

(e) Colonial Regulations, and the practice in regard to disciplinary procedure, give Government
servants far too much protection. Hitherto, it has been

"a cardinal principle that Government does not institute disciplinary proceedings in respect of
a criminal offence which it cannot prosecute for lack of evidence." (paragraph 178).
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Colonial Regulations 61 and 62 read:
"61. If criminal proceedings are instituted against an officer, disciplinary proceedings

based upon any grounds involved in the criminal charge shall not be taken pending the
determination of the criminal proceedings.

62. An officer acquitted of a criminal charge shall not be punished in respect of any
charges upon which he has been acquitted, but he may nevertheless be punished on any other
charges arising out of his conduct in the matter which do not raise substantially the same
issues as those on which he has been acquitted and the appropriate proceedings may be taken
for the purpose."

For the reasons given by me in paragraphs 180-190, I recommend that Colonial Regulations 61
and 62 be revoked and that the so-called cardinal principle mentioned in paragraph 178 be
abandoned.

As regards officers on contract. when the Government terminates such a contract by giving
the officer the appropriate notice or salary in lieu, it is undesirable that the officer should also be
given reasons for terminating the contract; and I strongly recommend that a practice which has
grown up of giving reasons in such circumstances should cease. (paragraphs 192-193).

As regards officers on probation, for the reasons given in paragraph 195, Establishment
Regulation 303 should either be amended or revoked.

(f) Compulsory Retirement. For the reasons given in paragraphs 201-208, I recommend that Colonial
Regulation 59 be revoked and that section 8(2) of the Pensions Ordinance Cap. 89 be amended by
the deletion of the words

"after he attains the age of 45 years".

(g) Fugitive Offenders Act 1967. I suggest that serious consideration be given to making representa
tions to the Secretary of State that paragraph (c) of section 3(1) of the Fugitive Offenders' Act be
amended so as to make it apply only to offences against the law of "designated Commonwealth
countries"; alternatively, that a proviso be added to the effect that it shall not apply to offences
contained in Colonial legislation in respect of which Her Majesty has not exercised Her power of
disallowance; alternatively, that it be declared that paragraph (c) shall not apply to Hong Kong.
I also recommend that the amendment should be made retrospective to 1967. (paragraphs
209-216).

(h) Future of the Anti-Corruption Office. The question whether the A.C. Office should be separated
from the Police Force has been in issue for at least 12 years; and in paragraphs 218-229, I have
outlined the history of the matter. The question was hotly debated when the Prevention of Bribery
Bill was under discussion in 1970;and an assurance was given at that time that the question would
be further considered in 3 years time.

In this inquiry, I have endeavoured to assess public opinion; and from the communications
which I have received from responsible bodies and individuals, it appears that public opinion is
overwhelmingly in favour of separation. Those in favour include:

The Chinese press
Certain English-language newspapers
UMELCO
The majority of the heads of Government departments (including Sir Ronald HOLMES-

Chairman of the Public Services Commission)
The City District Officers
The Hong Kong Bar Association
The Law Society of Hong Kong
The Refonn Club
The Hong Kong Civic Association.

In paragraphs 231-237,1 have marshalled and analysed the arguments for and against separa
tion. As Sir Ronald HOLMES said, the arguments for retaining the A.C. Office in the Police Force
are largely organizational and the arguments for removing it are largely political and psychological.

. For the reasons which I have given in paragraphs 234-237, this Commission is not in a position
to make a firm recommendation either way. My approach to the problem is summed up in
paragraph 237 in these words:-

" ... what may well be a matter of great importance to the Governor in making a policy
decision on the question of separation is the fact that there appears to be a widespread
loss of confidence in the ability of the Police to investigate corruption cases with im-
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partiality and zeal. UMELCO say that although this belief may not be justified- indeed
may be very unfair to the police-no amount of assurance is likely to convince the public
otherwise. •. Responsible bodies generally feel that the public will never be convinced
that Government really intends to fight corruption unless the A.C. Office is separated
from the Police. No doubt the GODBER case .has caused a good deal of emotion and
irrational thinking. But it is evident from the Advisory Committee's 6th report (para.
218 above) that the demand for separation is nothing new. It goes back over the last
12 years at least; and it is difficult to see how this demand can be resisted any longer
provided the organizational problems involved can be solved. But for the reasons I
have given I am not in a position to make a firm recommendation either way."

If it is decided to form a new agency, I adopt UMELCO's recommendation that it be headed
not by a police officer but by a person ofwide administrative experience. If such a person happened
to have legal qualifications, so much the better; but I would have thought that a person who has
held high judicial office would not be the best type of head. Experience in Ceylon seems to
support this view.

If it is decided to form a new agency, it should be responsible to the Attorney-General.

Prevention is better than cure; and in paragraph 240, I recommend that consideration be
given to employing a Prevention of Corruption Officer on a full-time basis whose duties would be
analogous to those of the Director of Audit, that is to say, to keep a constant check on depart
mental procedures to ensure tbat everything that is humanly possible is being done to reduce the
opportunities for corruption in the public service.

I recommend that the Advisory Committee be now dissolved.

As regards the Target Committee,' if it is decided tbat the A.C. Office remain as part of the
Police Force, I can well understand that there migbt be difficulties in adopting Mr. STRATTON'S
recommendation that the Committee be made into something analogous to the Urban Council or
a Board of Directors owing to the fact that the Police is a disciplined service and the present Com
missioner has indicated his opposition to any changes in this direction. If, however, it is decided
to form an agency independent of the Police, Mr. STRATTON'S recommendation appears to have
certain advantages. In this connection UMELCO say:

"Although in the overseas territories studied there is nothing similar to the Target Com
mittee in Hong Kong, that committee could advantageously be retained in any new
anti-corruption structure since it provides an additional safeguard as well as a useful
mechanism for deciding priorities."

I too recommend that a Target Committee continue; but, depending on what decision is reached
regarding separation, it may have to be re-constituted.

The Courts

242 Two further matters appear to be worthy of mention on an occasion of this kind.

BaD

243. In corruption cases, the danger that an accused will "jump" his bail is very great indeed. So often the
amount involved in the charges which the prosecution are in a position to prefer represents only ..the tip of the
iceberg". The police may know that millions of dollars are involved, but they may not be in a position to
prove it, and therefore it would be improper for them to mention it. Consequently Crown counsel can merely
say to tbe magistrate; "I oppose bail". Courts frequently insist on being given full reasons for the Crown's
opposition to bail; and if the Crown do not consider it proper to give full reasons, bail is then fixed at some
figure which is no deterrent whatsoever to the accused departing from the jurisdiction of the court before the
date fixed for his trial.

244. At one stage of this inquiry I seriously considered recommending the enactment of a provision which
would have enabled the Attorney General, in appropriate cases, to issue a certificate, the effect of which would
have been to take away the power of a magistrate to grant bail in the particular case. But, to muzzle judicial
discretion is always a serious matter, as indeed it is to be forced to legislate specially for a particular type of
offence; and I have decided not to recommend this. However, with the possibility that there will be an increase
in the number of section 10 cases coming before the courts, the desirability of enacting a provision of this kind
should be kept under review.
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"245. The attention of the Commission was drawn to the sentences passed in 3 cases which have come before
the courts since the enactment of the Prevention of Bribery Ordinance Cap. 201.

1. X went to the Seaman's Recruiting Office to register as a seaman. During his interview, he offered
S600 to the Recruiting Assistant as an inducement to obtain employment on board a ship. He
pleaded guilty to a charge under section 4(1) of Cap. 201. The maximum sentence for such an
offence on summary conviction is a fine of S5O,OOO .and imprisonment for 3 years. X was bound
over by the magistrate to be of good behaviour.

2. The charge sheet against Y, a Crown servant, consisted of4 counts under section 3 of the Ordinance
and 4 counts under section 4(2). The charges arose out of an allegation that Y'had accepted a
total of $10,500 in consideration of his assisting certain persons who were attempting to obtain
Hong Kong identity cards. V pleaded guilty to one of the section 3 charges which alleged that he
had accepted S2,OOO in return for his assistance in obtaining an identity card for someone. The
Crown offered no evidence on the other 7 charges. V was fined $3,000. The maximum sentence
for an offence under section 3 is a fine of $20,000 and imprisonment for I year. This was a
District Court case.

3. Z, Chairman of a Rural Committee and, as such, a person having dealings with the Government
through the District Officer, offered the latter $10,000 and a canteen of cutlery. He was charged
with an offence under section 8 of the Ordinance, the maximum punishment for which is a fine of
$100,000 and imprisonment for 7 years. Z pleaded guilty and was fined $30,000. A sentence of
18 months imprisonment was also passed but it was suspended for a period of 2 years, presumably
under power conferred by section lOOS of the Criminal Procedure Ordinance which reads:

"A court which passes a sentence of imprisonment for a term of not more than 2 years for
an offence ..• may order that the sentence shall not take effect, unless during a period of
. .. not . . . more than 3 years from the date of the order, the offender commits ...
another offence punishable with imprisonment and . .. a court . . . orders . . . that the

•. original sentence shall take effect."

Therefore, provided Z does not do the same thing again during the next 2 years, he will not have
to go to prison at all; and his punishment consists of having to pay 3 times the amount of the bribe.

246. Judging by the information received by the Commission, these three court decisions have evoked a
good deal of public criticism. The stock answer to such criticism is that only the court of trial, which has all
the facts before it,· is capable of decidin.s what sentence is appropriate and that "arm-chair" critics should keep
quiet. True, the public seldom, if ever, know as much about a case as does the court of trial; but I would be
the last to suggest that courts of law should be immune from public criticism.

247. In this report, I have recommended that the investigatory powers of the police be increased in certain
respects and the relaxation of certain rules of evidence and procedure. I have also recommended that the
Government, in its capacity as an employer, should adopt a more master and servant approach in its dealings
with its own employees. The courts also have an important role in this battle against corruption; and, unless
potential corrupters and Crown servants who are prepared to accept bribes feel certain that, if caught and
prosecuted, they will be severely dealt with by the courts, there is little hope that this scourge of corruption will
ever be eradicated by the ordinary judicial process.

ALASTAIR SLAIR-KERR,

Commissioner.

SUPREMECOURT, HONG KONG.

lst September 1973.
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COMMISSIONS OF INQUIRY ORDINANCE

(Chapter 86)

APPOINTMENT OF COMMISSION OF INQUIRY

In exercise of the powers conferred by section 2 of the Commissions of Inquiry Ordinance (hereinafter
{eferred to as the Ordinance) the Governor in Council has appointed the Honourable Mr. Justice BUIR-KERR,
Senior Puisne Judge, as Commissioner to report on the matters set out in paragraph 2, being matters which
are in his opinion of public importance.

2. The Commission is to-
(a) report on the circumstances in which a person whose prosecution under the Prevention of Bribery

Ordinance was at an advanced stage of consideration was able to leave Hong Kong;
(b) in the light of experience of the working of the Prevention of Bribery Ordinance, and having regard

also to the need to preserve basic human rights under the law-
(i) report on the effectiveness of the Prevention of Bribery Ordinance and suggest amendments;

(ii) suggest any other changes in current arrangements considered necessary.

3. The Commission is to report to the Govemor-
(a) within three weeks, on the matter set out in paragraph 2(a) hereof; and
(b) within three months, on the matters set out in paragraph 2(b) hereof.

4. The Governor in Council, in exerciseof the powers conferred by section 3 of the Ordinance, has directed
that the Commission shall have and exercise the powers conferred by section 9 of the Ordinance to punish all
or any of the contempts specified in section 8 thereof.

B.G. JENNEY,

ClerkofCouncils.

COUNCIL CHAMBER,

13th June 1973.
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Chapter 21S

PREVENTION OF CORRUPTION

To amend the law for the prevention of corruption.

[30th July, 1948.]

1. This Ordinance may be cited as the Prevention of Corruption Ordinance.

2. In this Ordinance-
"advantage" includes any office or dignity, and any forbearance to demand any money or

money's worth or valuable thing, and includes any aid, vote, consent, or influence, or
pretended aid, vote, consent or influence, and also includes any promise or procurement
of or agreement or endeavour to procure, or the holding out of any expectation of any
gift, loan, fee, reward, or advantage, as before defined;

"agent" includes a public servant and any person employed by or acting for another;
"Consideration" includes valuable consideration of any kind;
"person" includes a body of persons, corporate or unincorporate;
"principal" includes an employer;
"public body" includes any executive, legislative, municipal or urban council, any Government

department or undertaking, any local or public authority or undertaking, any board, com
mission, committee or other body whether paid or unpaid appointed by the Governor or
Government or which has power to act under or for the purposes of any enactment in
force in the Colony;

"public office" means any office or employment permanent or temporary and whether paid or
unpaid of a person as a member, officer, or servant of such public body;

"public servant" means in addition to the meaningassigned to it by the Interpretation Ordinance,
any employeeor member of a public body as defined in this Ordinance, whether temporary
or permanent and whether paid or unpaid.

3. (I) Any person who shall by himself or by or in conjunction with any other person,
corruptly solicit or receive, or agree or receive for himself, or for any other person, any gift,
loan, fee, reward, or advantage whatever as an inducement to, or reward for, or otherwise on
account of any member, officer, or servant of a public body doing or forbearing to do anything
in respect of any matter or transaction whatsoever, actual or proposed, in which the said public
body is concerned, shall be guilty of an offence.

(2) Any person who shall by himself or by or in conjunction with any other person
corruptly give, promise. or offer any gift, loan, fee, reward, or advantage whatsoever to any
person, whether for the benefit of that person or of another person, as an· inducement to or
reward for or otherwise on account of any member, officer, or servant of any public body doing
or forbearing to do anything in respect of any matter or transaction whatsoever, actual or
proposed, in which such public body as aforesaid is concerned, shall be guilty of an offence.

4. If-
(a) any agent corruptly accepts or obtains, or agrees to accept or attempts to obtain, from

any person, for himself or for any other person, any gift or consideration as an induce
ment or reward for doing or forbearing to do, or for having after the passing of this
Ordinance done or forborne to do, any act in relation to his principal's affairs or
business, or for showing or forbearing to show favour or disfavour to any person in
relation to his principal's affairs or business; or

(b) any person corruptly gives or agrees to give or offers any gift or consideration to any
agent as an inducement or reward for doing or forbearing to do, or for having after
the passing of this Ordinance done or forborne to do. any act in relation to his
principal's affairs or business, or for showing or forbearing to show favour or
disfavour to any person in relation to his principal's affairs or business; or
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(c) any person knowingly gives to any agent, or if any agent knowingly uses with intent
to deceive his principal, any receipt, account or other document in respect of which
the principal is interested, and which contains any statement which is false or
erroneous or defective in any material particular, and which to his knowledge is
intended to mislead the principal;

he shall be guilty of an offence.

5. (1) Any person who commits an offenceagainst section 3 shall be liable-

(a) on summary conviction to a fine of five thousand dollars and imprisonment for two
years;

(b) on conviction on indictment to a fine of ten thousand dollars and imprisonment for
five years;

(c) in addition be liable to be ordered to pay to such body, and in such manner as the
magistrate or the court directs, the amount or value of any gift, loan, fee or reward
received by him or any part thereof;

and in the event of a second conviction for a like offence, in addition to the foregoing penalties,
be liable to be adjudged to be incapable for seven years of being registered as an elector of
members of any public body, and any enactment in force in the Colony for preventing the
voting and registration of persons declared by reason of corrupt practices to be incapable of
voting shall apply to a person adjudged in pursuance of this section to be incapable of voting.

(2) Any person committing an offenceagainst section 4 shall be liable-

(a) on summary conviction to a fine of one thousand dollars and imprisonment for two
years;

(b) on conviction on indictment to a fine of ten thousand dollars and imprisonment for
five years,

and in addition to be ordered to pay to his principal and in such manner as the magistrate or
the court may direct, any gift or consideration or any part thereof.

6. A person convicted on indictment of an offence under section 3 or 4 shall, where the
matter or transaction in relation to which the offence was committed was a contract or a
proposal for a contract with His Majesty or any Government department or any public body
or a sub-contract to execute any work comprised in such a contract, be liable to imprisonment
for a term not exceeding seven nor less than three years: Provided that nothing in this section
shall prevent the infliction-

(a) in addition to imprisonment of such punishment other than imprisonment as may be
intlicted under subsection (1) or (2) of section 5; or

(b) in lieu of the punishment provided for by this section of any punishment which by
virtue of section 5 may be inflicted for an offence under section 3 or 4.

7. A person shall not be exempt from punishment under this Ordinance by reason of the
invalidity of the appointment or election of a person to a public office.

8. A prosecution under this Ordinance shall not be instituted except by or with the
consent of the Attorney General.
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9. Notwithstanding any rule of practice or procedure to the contrary in the event of a Evidence of

person being charged with an offence against section 3 or 4, a judge shall not be required to acx:omplic:c.
direct the jury that it is dangerous to convict on the evidence of an accomplice without
corroboration in a material particular implicating the accused but it shall suffice if the judge
shall give the jury such instructions regarding the reliability of the evidence of an accomplice
as he may deem appropriate.

10. (1) Notwithstanding anything in any other law contained, the Attorney General if
satisfied that there are reasonable grounds for suspecting that an offence against this Ordinance
has been committed by any person may in writing speciallyauthorize a police officer not below

59



"B"--Contd.

Presumption
of corruption
in certain
cases.

Special rules
of evidence.

the rank of assistant superintendent to investigate any bank account, share account or purchase
account of such person and such authority shall be sufficient warrant for the production of
such accounts and documents as may be required for scrutiny by the officerso authorized.

(2) Any person who fails to disclose such information to a police officer so authorized
shall beguilty of an offenceand shall be liable on summary conviction to a fine of two thousand
dollars and imprisonment for one year.

11. Where in any proceedings against a person for an offence under this Ordinance. it is
proved that any money, gift, or other consideration has been paid or given to or received by a
person in the employment whether permanent or temporary and whether paid or unpaid of
His Majesty or any Government department or a public body by or from a person, or agent of
a person holding or seeking to obtain a contract from His Majesty or from the Government
of Hong Kong or from any Government department or public body, the money. gift. or
consideration shall be deemed to have been paid or given and receivedcorruptly as such induce
ment or reward as is mentioned in section 3 or 4 unless the contrary is proved.

12. In any trial or inquiry by a magistrate or a court in respect of an offence against this
Ordinance it may be proved and taken into consideration by such magistrate or court that an
accused person-

(0) is in possession or has disposed of pecuniary resources or property disproportionate
to his known sources of income for which he cannot satisfactorily account; or

(b) has at or about the time of an alleged offence obtained an accretion to his pecuniary
resources or property for which he cannot satisfactorily account.
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Chapter 201

PREVENTION OF BRIBERY

To make further and better provision for the prevention of bribery and for purposes necessary
thereto or connected therewith.

[14th May, 1971.]

PART I

PRELIMINARY

1. This Ordinance may be cited as the Prevention of Bribery Ordinance, and shall come
into operation on a day to be appointed by the Governor by notice in the Gazette.

2. (1) In this Ordinance, unless the context otherwise requires-
"advantage" means-

(a) any gift, loan, fee. reward or commission consisting of money or of any valuable
security or of other property or interest in property of any description;

(b) any office, employment or contract j

(c) any payment, release, discharge or liquidation of any loan, obligation or other liability,
whether in whole or in part;

(cl) any other service, or favour (other than entertainment), including protection from any
penalty or disability incurred or apprehended or from any action or proceedings of a
disciplinary, civil or criminal nature, whether or not already instituted;

(e) the exerciseor forbearance from the exerciseof any right or any power or duty; and
(J) any offer. undertaking or promise, whether conditional or unconditional, of any

advantage within the meaning of any of the preceding paragraphs (a), (b), (c), (cl)
and (e);

"agent" includes a public servant and any person employed by or acting for another;
"banker's books" means-

(a) any ledger, day book, cash book, account book or other book whatsoever, and
(b) any computer records,
used in the ordinary business of a bank;

"child" includes a child who is illegitimate or adopted, a foster chiJd and a step-child;
"company books" means the annual return and balance sheets and any ledger, day book, cash

book, account book, bank book or other book used in the ordinary business of a company;
"court" includes a magistrate hearing proceedings with a view to committal for trial under

section 85 of the Magistrates Ordinance;
"Crown servant" means a person holding an office of emolument, whether permanent or

temporary. under the Crown in right of the Government;
"Director" means the person appointed by the Governor to be in charge of the Anti-Corruption

Office;
"entertainment" means the provision of food or drink. for consumption on the occasion when

it is provided, and of any other entertainment connected with, or provided at the same time
as, such provisions;

"parents" includes parents-in-Jaw and step-parents;
"principal" includes-

(a) an employer;
(b) a beneficiary under a trust;
(c) a trust estate as though it were a person;
(cl) any person beneficially interested in the estate of a deceased person j

(e) the estate of a deceased person as though it were a person; and
(f) in the case of an employee of a public body, the public body;
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"public body" means
(a) the Government;
(b) the Executive Council;
(c) the Legislative Council;
(d) the Urban Council;
(e) any board, commission, committee or other body, whether paid or unpaid, appointed

by or on behalf of the Governor or the Governor in Council; and
(f) any board, commission, committee or other body specified in the Schedule;

"public servant" means any employee or member of a public body, whether temporary or
permanent and whether paid or unpaid, but the holding of a share in a company which is
a public body shall not of itself constitute the holder a public servant;

"spouse" includes a concubine.

(2) For the purposes of this Ordinance-
(a) a person offers an advantage if he, or any other person acting on his behalf, directly

or indirectly gives, affords or holds out, or agrees, undertakes or promises to give,
afford or hold out, any advantage to or for the benefit of or in trust for any other
person;

(b) a person solicits an advantage if he, or any other person acting on his behalf, directly
or indirectly demands, invites, asks for or indicates willingness to receive, any
advantage, whether for himself or for any other person; and

(c) a person accepts an advantage if he, or any other person acting on his behalf, directly
or indirectly takes, receives or obtains, or agrees to take, receive or obtain any
advantage, whether for himself or for any other person.

PART 11

OFFENCES

3. Any Crown servant who, without the general or special permission of the Governor,
solicits or accepts any advantage shall be guilty of an offence.

4. (I) Any person who, without lawful authority or reasonable excuse, offers any
advantage to a public servant as an inducement to or reward for or otherwise on account of
that public servant's->

(a) performing or abstaining from performing, or having performed or abstained from
performing, any act in his capacity as a public servant;

(b) expediting, delaying, hindering or preventing, or having expedited, delayed, hindered
or prevented, the performance of an act, whether by that public servant or by any
other public servant in his or that other public servant's capacity as a public servant; or

(c) assisting, favouring, hindering or delaying, or having assisted, favoured, hindered or
delayed, any person in the transaction of any business with a public body,

shall be guilty of an offence.

(2) Any public servant who, without lawful authority or reasonable excuse, solicits or
accepts any advantage as an inducement to or reward for or otherwise on account of his-

(a) performing or abstaining from performing, or having performed or abstained from
performing, any act in his capacity as a public servant;

(b) expediting, delaying, hindering or preventing, or having expedited, delayed, hindered
or prevented, the performance of an act, whether by himself or by any other public
servant in his or that other public servant's capacity as a public servant; or

(c) assisting, favouring, hindering or delaying, or having assisted, favoured, hindered or
delayed, any person in the transaction of any business with a public body,

shall be guilty of an offence.
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s. (I) Any person who, without lawful authority or reasonable excuse, offers an
advantage to a public servant as an inducement to or reward for or otherwise on account of
such public servant's giving assistance or using influence in, or having given assistance or used
influence in-

(a) the promotion, execution, or procuring of-
(i) any contract with a public body for the performance of any work, the providing

of any service, the doing of any thing or the supplying of any article, material or
substance, or

(ii) any subcontract to perform any work, provide any service, do any thing or
supply any article, material or substance required to be performed, provided, done or
supplied under any contract with a public body; or

(b) the payment of the price, consideration or other moneys stipulated or otherwise
provided for in any such contract or subcontract as aforesaid,

shall be guilty of an offence.

(2) Any public servant who, without lawful authority or reasonable excuse, solicits or
accepts any advantage as an inducement to or reward for or otherwise on account of his giving
assistance or using influencein, or having given assistance or used influence in-

(a) the promotion, execution or procuring of, or

(b) the payment of the price, consideration or other moneys stipulated or otherwise
provided for in,

any such contract or subcontract as is referred to in subsection (1) shall be guilty of an offence.

6. (I) Any pe.rson who, without lawful authority or reasonable excuse, offers· any
advantage to any other person as an inducement to or a reward for or otherwise on account
of the withdrawal of a tender, or the refraining from the making of a tender, for any contract
with a public body for the performance of any work, the providing of any service, the doing of
any thing or the supplying of any article, material or substance, shall be guilty of an offence.

(2) Any person who, without lawful authority or reasonable excuse, solicits or accepts
any advantage as an inducement to or a reward for or otherwise on account of the withdrawal
of a tender, or the refraining from the making of a tender, for such a contract as is referred to
in subsection (1), shall be guilty of an offence.

7. (l) Any person who, without lawful authority or reasonable excuse, offers any
advantage to any other person as an inducement to or reward for or otherwise on account of
that other person's refraining or having refrained from bidding at any auction conducted by or
on behalf of any public body, shall be guilty of an offence.

(2) Any person who, without lawful authority or reasonable excuse,solicits or accepts any
advantage as an inducement to or reward for or otherwise on account of his refraining or
having refrained from bidding at any auction conducted by or on behalf of any public body,
shall be guilty of an offence.

8. (I) Any person who, without lawful authority or reasonable excuse, while having
dealings of any kind with the Government through any department, office or establishment of
the Government, offers any advantage to any Crown servant employed in that department,
office or establishment of the Government, shall be guilty of an offence.

(2) Any person who, without lawful authority or reasonable excuse, while having dealings
of any kind with any other public body, offers any advantage to any public servant employed
by that public body, shall be guilty of an offence.

9. (I) Any agent who, without lawful authority or reasonable excuse, solicits or accepts
any advantage as an inducement to or reward for or otherwise on account of his-

(a) doing or forbearing to do, or having done or forborne to do, any act in relation to his
principal's affairs or business; or
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(b) showing or forbearing to show, or having shown or forborne to show, favour or
disfavour to any person in relation to his principal's affairs or business..

shall be guilty of an offence.

(2) Any person who, without lawful authority or reasonable excuse, offers any advantage
to any agent as an inducement to or reward for or otherwise on account of the agent's-

(a) doing or forbearing to do, or having done or forborne to do, any act in relation to his
principal's affairs or business; or

(b) showing or forbearing to show, or having shown or forborne to show, favour or
disfavour to any person in relation to his principal's affairs or business,

shall be guilty of an offence.

(3) Any agent who, with intent to deceive his principal, uses any receipt, account or other
document-

(a) in respect of which the principal is interested; and
(b) which contains any statement which is false or erroneous or defective in any material

particular; and
(c) which to his knowledge is intended to mislead the principal,

shall be guilty of an offence.

(4) For the purposes of subsections (1) and (2), the permission of a principal to the
soliciting or accepting of any advantage by his agent shall, without prejudice to the generality
of the defence of lawful authority or reasonable excuse, constitute a reasonable excuse.

10. (I) Any person who, being or having been a Crown servant-
(a) maintains a standard of living above that which is commensurate with his present or

past officialemoluments; or
(b) is in control of pecuniary resources or property disproportionate to his present or

past official emoluments,
shall, unless he gives a satisfactory explanation to the court as to how he was able to maintain
such a standard of living or how such pecuniary resources or property came under his control,
be guilty of an offence.

(2) In tbis section, "official emoluments" includes a pension or gratuity payable under
the Pensions Ordinance.

11. (I) If, in any proceedings for an offence under any section in this Part, it is proved
that the accused accepted any advantage, believing or suspecting or baving grounds to believe
or suspect 'that the advantage was given as an inducement to or reward for or otherwise on
account of his doing or forbearing to do, or having done or forborne to do, any act referred to
in that section, it shall be no defence tbat-

(a) he did not actually have the power, right or opportunity so to do or forbear;
(b) he accepted the advantage without intending so to do or forbear; or
(c) he did not in fact so do or forbear.

(2) If, in any proceedings for an offenceunder any section in this Part, it is proved that the
accused offered any advantage to any other person as an inducement to or reward for or other
wise on account of that other person's doing or forbearing to do, or baving done or forborne
to do, any act referred to in that section, believing or suspecting or having reason to believe or
suspect that such other person had the power, right or opportunity so to do or forbear, it shall
be no defence that such other person had no such power, right or opportunity.

12. (I) Any person guilty ofan offenceunder this Part, other than an offenceunder section
3, shall be liable-

(a) on conviction on indictment-
(i) for an offence under section S or 6, to a fine of one hundred thousand dollars

and to imprisonment for ten years, and
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(ii) for any other offence under this Part, to a fine of one hundred thousand dollars
and to imprisonment for seven years; and

(b) on summary conviction, to a fine of fifty thousand dollars and to imprisonment for
three years,

and shall be ordered to pay to such person or public body and in such manner as the court
directs, the amount or value of any advantage received by him, or such part thereof as the court
may specify.

(2) Any person guilty of an offence under section 3 shall be liable on conviction to a fine
of twenty thousand dollars and to imprisonment for one year .

PART III

POWERS OF INVESTIGATION

13. (I) The Attorney General, if satisfied that there are reasonable grounds for suspecting
that an offence under this Ordinance has been committed by any person, may, for the purposes
of an investigation into such offence, authorize in writing any police officer of or above the
rank of senior inspector or any Crown servant specified in such authorization, to exercise the
following powers on the production by him of the authorization-

(a) to investigate and inspect any share account, purchase account, club account, sub
scription account, investment account, trust account, mutual or trust fund account,
expense account, bank account or other account of whatsoever kind or description,
any safe-deposit box, and any banker's books or company books, of or relating to
any person named or otherwise identified in such authorization;

(b) to require from any person the production of any accounts, books, documents, safe
deposit box or other article of or relating to any person named or otherwise identified
in such authorization which may be required for the purpose of such investigation and
the disclosure of all or any information relating thereto, and to take copies of such
accounts and books or of any relevant entry therein.

(2) (a) Every authorization given under subsection (I) shall be deemed also to authorize
the police officer or Crown servant specified therein to require from any person in
formation as to whether or not at any bank, company or other place there is any
account, book, document, safe-deposit box or other article liable to investigation,
inspection or production under such authorization.

(b) A requirement under paragraph (a) shall be made in writing and any statement therein
as to the existence of the appropriate authorization under subsection (I) shall be
accepted as true without further proof of the fact.

(3) Any person who, having been lawfully required under this section to disclose any
information or to produce any accounts, books, documents, safe-deposit box or other article
to a police officer or a Crown servant authorized under subsection (I), shall, notwithstanding
the provisions of any other law to the contrary save only the provisions of section 4 of the
Inland Revenue Ordinance, comply with such requirement, and any such person who fails or
neglects, without reasonable excuse, so to do, and any person who obstructs any such police
officer or Crown servant in the execution of the authorization given under subsection (I), shall
be guilty of an offence and shall be liable on conviction to a fine of twenty thousand dollars and
to imprisonment for one year.

(4) Any person who falsely represents that an appropriate authorization has been given
under subsection (I) shall be guilty of an offence and shall be liable on conviction to a fine of
twenty thousand dollars and to imprisonment for one year.

14. (I) In the course of any investigation into, or proceedings relating to, an offence
alleged or suspected to have been committed by any person under this Ordinance, the Attorney
General may by written notice require-

(a) such person to furnish to the Director a statutory declaration or, as the Attorney
General sees fit, a statement in writing, enumerating-
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(i) the property, being property in such categories or classes of property, movable
or immovable, as may be specified in such notice, belonging to or possessed by, or
which at any time during the year immediately preceding the date of such notice or
during such shorter period as may be specified in such notice belonged to or was
possessed by, such person, his agents or trustees, specifyingin respect of each property
enumerated whether it is or was possessedjointly (and, if so, with whom) or severally;
and specifying the date upon which each such property was acquired and whether by
purchase, gift, bequest, inheritance or otherwise, and, where it was acquired by
'purchase, specifying the consideration paid therefor; and in respect of any property
enumerated which has been disposed of. whether by sale, gift or otherwise. at any
time during the year immediately preceding the date of the notice or such shorter
period as aforesaid, specifying how and to whom the same was disposed of and,
where it was disposed of by sale, specifyingthe consideration given therefor;

(H) all expenditure incurred by such person in respect of himself, his spouse, parents
or children with regard to living expenses and other private expenditure during any
period specified in such notice (not. however. being a period commencing earlier than
one year from the date of the notice);

(ill) all liabilities incurred by such person. his agents or trustees. at such time or
during such period as may be specified in such notice (not, however, being a time or
a period commencingearlier than one year from the date of the notice), and specifying
in respect of each such liability whether it was incurred jointly (and, if so, with whom)
or severally; .

(b) such person to furnish to the Director a statutory declaration or. as the Attorney
General sees fit. a statement in writing of any money or other property sent out of the
Colony by him or on his behalf during such period as may be specified in the notice;

(c) any other" person to furnish to the Director a statutory declaration or, as the Attorney
General sees fit, a statement in writing enumerating the property, being property in
such categories or classes of property, movable or immovable, as may be specified
in such notice. belonging to or possessed by him, if the Attorney General believes
that such information may assist the investigation or proceedings;

(d) any other person whom the Attorney General believes to be acquainted with any
facts relevant to such investigation or proceedings to furnish to the Director all
information in his possession respecting such matters as are specified in the notice or,
as the Attorney General sees fit. to appear before the Director or such other person
specified in the notice and to answer orally on oath or affirmation any questions
relevant thereto; and, on demand by the Director or such other person, to produce
or deliver or otherwise furnish to him the original or a copy of any document in his
possession or under his control which. in the opinion of the Director or such other
person. may be relevant to such investigation or proceedings; for the purposes of
this paragraph the Director or such other person shall have authority to administer
any oath or take any affirmation;

(e) the person in charge of any public body or any department, office or establishment of
any public body to produce or furnish to the Director anydocument or a copy, certified
by the person in charge, of any document which is in his possession or under his
control;

(f) the manager of any bank to give to the Director copies of the accounts of such person
or of his spouse, parents or children at the bank as shall be named in the notice.

(2) Without prejudice to the generality thereof, the powers conferred by paragraph (d)
of subsection (I) include the power to require information from. and to require the attendance
for the purpose of answering questions of-

(a) any person, or any employee of any person, who has acted for or is acting for any
party to any particular land or property transaction; and

(b) any person, or any employee of any person, who was concerned in the passing of any
consideration, brokerage, commission or fee, or in the clearing or collection of any
cheque or other instrument of exchange, respecting any particular land or property
transaction,
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as to any of the following matters, that is to say-
(i) the full names (including aliases) and addresses of any of the persons referred to in

paragraphs (a) and (b) and any other information in his possession which may be
helpful in identifying or locating any such person;

(ii) any consideration. brokerage, commission or fee paid or received in respect of or in
connexion with any such land or property transaction; and

(iii) the terms and conditions of any such land or property transaction.

(3) A notice under subsection (I) shall be served on the person to whom it is addressed
either personally or by registered post addressed to his last known place of business or residence.

(4) Every person on whom a notice under subsection (I) is served shall, notwithstanding
the provisions of any other law to the contrary save only the provisions of section 4 of the
Inland Revenue Ordinance. comply with the terms of that notice within such time as may be
specified therein or within such further time as the Attorney General may. in his discretion.
authorize. and any person on whom such a notice has been served. other than the person
referred to in paragraphs (a) and (b) of subsection (I). who, without reasonable excuse. neglects
or fails so to comply shall be guilty of an offence and shall be liable on conviction to a fine of
twenty thousand dollars and to imprisonment for one year.

IS. (I) Save as is provided in this section, nothing in this Ordinance shall require the
disclosure by a legal adviser of any privileged information, communication. book. docu.mcntor
other article.

(2) Subject to subsection (4), the information referred to in subsection (2) of section 13
and in subsection (2) ofsection 14 may be required from a legal adviser as from any other person,
notwithstanding that the effect of compliance with such a requirement would be to disclose any
privileged information or communication.

(3) Subject to subsection (4). a legal adviser may be required by notice under paragraph
(d) of subsection (I) of section 14- .

(a) to slate whether, at any time during such period as is specified in the notice. he has
acted on behalf of any person named or otherwise identified in the notice in connexion
with-

(i) the transfer by such person of any moneys out of the Colony; or
(ii) the investment by such a person within or outside the Colony of any moneys;

and

(h) if so, to furnish information in his possession with respect thereto, being information
asto-

(i) the date of the transfer or investment;
(ii) the amount of the transfer or investment;
(Hi) in the case of a transfer, the name and address of the bank and the name and

number (if any) of the account to which the money was transferred;
(iv) in the case of an investment. the nature of the investment,

notwithstanding that the effect of compliance with such a requirement would be to disclose
any privileged information or communication.

(4) Nothing in subsection (2) or (3) shall require a legal adviser to comply with any such
requirement as is specified therein to the extent to which such compliance would disclose any
privileged information or communication which came to his knowledge for the purpose of any
proceedings, begun or in contemplation. before a court or to enable him to give legal advice
to his client.

(5) In this section "legal adviser" means counsel or a solicitor.

(6) The protection conferred by this section on a legal adviser shall extend to a clerk or
servant of or employed by a legal adviser.
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16. (I) Any police officer of or above the rank of senior inspector and any Crown servant
conducting an investigation into an offence alleged or suspected to have been committed under
this Ordinance-

(a) may apply to any Crown servant or any other person for assistance in the exercise of
his powers or the discharge of his duties under this Ordinance;

(b) may for the purposes of such investigation. with the written consent of the Attorney
General and with such assistance as may be necessary. enter and search any office.
registry or other room of or used by a public body:

Provided that the Governor may by order exempt any office, registry or room from
entry and search under the provisions of this paragraph.

(2) Any person who-

(a) when requested under .paragraph (a) of .subsection (1) to render assistance, without
reasonable excuse neglects or fails to render such assistance; or

(b) obstructs or resists any police officer or Crown servant in the exercise of the powers
of entry and search conferred by paragraph (b) of subsection (I),

shall be guilty ofan offence and shall be liable on conviction to a fine of twenty thousand dollars
and to imprisonment for one year.

17. (1) If it appears to the Attorney General, or to the Director. that there is reasonable
cause to believe that in any place other than an office, registry or other room of or used by a
public body there is any document or thing containing any evidence of the commission of an
offence under this Ordinance, the Attorney General or the Director may, by warrant directed
to any police officer, empower such police officer to enter such place, by force if necessary, and
there to search for, seize and detain any such document or thing.

(2) Without prejudice to any other law relating to entry and search, the chambers of
counsel or the office of a solicitor are not subject to entry and search under this section or any
warrant issued under this section except in the course of investigating an offence under this
Ordinance alleged or suspected to have been committed by that counsel or that solicitor, as the
case may be. or by his clerk or any servant employed by him in such chambers or office.

(3) Any person who obstructs or resists the Director or any police officer in the exercise
of the powers of entry and search under this section shall be guilty of an offence and shall be
liable on conviction to a fine of twenty thousand dollars and to imprisonment for one year.

17A. (1) A magistrate may. on the application of the Director, by written notice require
a person who is the subject of an investigation in respect of an offence alleged or suspected to
have been committed by him under this Ordinance to surrender to the Director any travel
document in his possession.

(2) A notice under subsection (I) shall be served personally on the person to whom it is
addressed.

(3) A person on whom a notice under subsection (I) is served shall comply with such
notice forthwith.

(4) If a person on whom a notice under subsection (l) has been served fails to comply with
the notice forthwith, he may thereupon be arrested and taken before a magistrate.

(5) Where a person is taken before a magistrate under subsection (4), the magistrate
shall, unless such person thereupon complies with the notice under subsection (1), by warrant
com~it him to prison there to be safely kept-

(a) until the expiry of the period of twenty-eight days from the date of his committal to
prison as aforesaid; or

(b) until such person complies with the notice under subsection (1) and a magistrate, by
order in that behalf, orders and directs the Commissioner of Prisons to discharge such
person from prison (which order shall be sufficient warrant for the Commissioner of
Prisons so to do),

whichever occurs first.

68

.-



· !

-.

(6) In this section, "travel document" means a passport or other document estabtishiDg
the identity or nationality of a holdcr.

18. (1) If, in the course of an investigation of an offence alleged or suspected to have
been committed by any person under this Ordinance, it appears to the Director that such person
is preparing or about to leave Hong Kong. the Director, or any gazetted police officer or Crown
servant authorized in that behalf by the Director, may apply to a magistrate for a warrant for
the apprehcnsion of such person and his production before a magistrate: and where. on any
such application, it is madc to appear to thc magistrate upon the oath of any person that there
is reasonablc cause to believe that the person whosc apprehension is sought is preparing or
about to leave Hong Kong and that, in all the circumstances, the investigation could not
reasonably have been completed before the date of thc application, he may issue a warrant to
apprehend such person and to cause him to be brought before a magistrate as soon after
apprehension as is practicable to be dealt with according to subsection (3).

(2) The provisions with reference to the forms of warrants of apprehension. the directions
to be contained therein and the execution thereof contained in the Magistrates Ordinance shall
apply, mutatis mutandis, to warrants issued under subsection (I).

(3) On the production before a magistrate of any person apprehended pursuant to a
warrant issued under subsection (l), the magistrate shall, unless the person apprehended can
satisf)' the magistrate that he is not preparing or about to leave the Colony and that he has
no intention of leaving the Colony, offer to admit him to bail, on his procuring or producing
such surety or sureties as, in thc opinion of the magistrate, will be sufficient to ensure his
appearance on such day and at such time and place as the magistrate decides and, thereafter,
on such subsequent day, aDd at such time and place on that day, as may from time to time OD
his appearing be decided by a magistrate; and thereupon the magistrate shall take' the
recognizance of such person and his surety or sureties conditioned for the appearance of such
person on such day and at such time and place as that magistrate shall have decided and,
thereafter, on such subsequent day, and at such time and place on that day, as may be decided
from time to time on his appearing before a magistrate, and that he will then surrender and not
depart without leave of a magistrate.

(4) In deciding the day OD which a person admittcd to bail under subsection (3) is to appear
or to appear again, regard shall be had by the magistrate to the time reasonably aeeessary for
complction of the investigatioD of the offence alleged or suspected to have been committed by
such person and to any special hardship to such person likely to result from his being on bail,
but the person shall not be required to appear or to appear again on a day later than twenty
eight days from the date of his apprehension pursuant to the warrant issued under subsection
(I) unless the magistratc is of the opinion that. having rcgard to the gravity of the offence alleged
or suspected to have been committcd by such person. it is expedient to fix a later date.

(S) If any person offered bail under this section refuses to enter into the recognizance
required or makes default in finding any surety or sureties as may be required, the magistrate
shall. by warrant, commit him to prison there to be safely kept-

(a) until he enters into such recognizance or finds such surety or sureties, as the case may
be; or

(b) until the expiry of the period of twenty-eight days from the date of his committal to
prison as aforesaid; or

(c) until a magistrate, by order in that behalf, orders and directs the Commissioner of
Prisons to discharge such person from prison (which order shall be sufficient warrant
for the Commissioner of Prisons so to do),

whichever occurs first.

(6) The provisions of section 62 (power to reduce or vary security), section 63 (recognizance
taken out of court), section 64 (mode of giving security and enforcement thereof) and section
6S (enforcing recognizance for appearance) of the Magistrates Ordinance shall apply, mutatis
mutandis, to recognizances under this section.

(7) Proceedings before a magistrate under this section shall be deemed to be a proceeding
which a magistrate has power to determine in a summary way within the meaning of section
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10S and subsection (3) of section 113 of the Magistrates OrdinaDce. and•.accordingly. the
provisions of Part VIIof that Ordinance (which relate to appeals) shallapply. mutatis mutandis,
to appeals against an order or determination of a magistrate under this section.

(8) All proceedings before a magistrate UDder this section shall beconducted in chambas.

PART IV

EVIDeNCE

19. In any proceedings for an offence under this Ordinance. it shall not be a defence to
show that any such advantage as is mentioned in this Ordinance is custonwy in any professiOB,
trade. vocation or calling. .

20. In any proceedings against a person for an offence under this Ordinance-

(a) any statutory declaration or statement in writing furnisbed by him in compliance or
purported compliance with the terms of a notice served upon him UDder paragraph
(a) or (b) of subsection (I) of section 14 shall be admissible in evidence and, if such
person tenders himself as a witness. any such declaration or statement may be used
in eress-examination and for thc purpose of impeaching his credit;

(b) the fact of his failure in any respect to comply with the terms of a notice served on
him under paragraph (a) or (b) of subsection (1) of section J4 may be adduced in
evidence and made thc subject of commcnt by thc court and the prosecution.

21. (1) In any proceedings against a person for an offence under Part 11 (other than
section 10), the fact that the accused was. at or about thc datc of or at any timc since the date
of tlie "allegedoffence. or is in possession. for which he cannot satisfactorily account. of pecuniary
resources or property disproportionate to his known sources of incomc, or that he had. at or
about thc date of or at any timc since the date of the allcged offence, obtained an ac:aetion to
his pecuniary resources or property for which he cannot satisfactorily account, may be proved
and may be taken by the court-

(a) as corroborating thc testimony of any witness giving evidence in such proceedings
that thc accused accepted or solicited any advantagc; and

(b) as showing that such advantage was accepted or solicited as an inducement or reward.

(2) For the purposes of subsection (I) a person accused of an offence UDder Part U (other
than section 10) shall be presumed to be or to havc been in possession of pecuniary resources or
property. or to have obtained an accretion thereto. where such resourteS or property are or
were held. or such accretion was obtained. by any other person whom, having regard to his
relationship to the accused or to any other circumstances. there is reason to believe is or was
holding such rcasources or property or obtained such accretion in trust for or otherwise on
behalf of the accused or as a gift from the accused.

22. Notwithstanding any ruJe of law or practice to the contrary, no witness shall. in any
proceedings for an offence undcr Part 11. be regarded as an accomplice by reason only of any
payment or delivcry by him or on his behalf of any advantage to the person accused or, as tbc
case may be. by reason only of any payment or delivery of any advantage by or on behalf of the
person accused to him.

23. In or for the purpose of any proceedings for an offence under Part 11. the court may.
at the request in writing of the Attorney General, inform any person accused or suspected of
such offence or of any other offence under Pan 11 that, if he gives full and true evidence in such
proceedings and. where such proceedings are proceedings held with a vicw to committal for
trial under section 8S of the Magistrates Ordinance, in the trial before the Supreme Court of
aU things as to which he is lawfully examined, he wiU not be prosecuted for any offence disclosed
by his evidence; and upon such person giving evidence in any such proceedings no prosecution
against him for any offence disclosed by his evidence therein shall be instituted or carried on
unless the court before which he gives evidence considers that he has wilfully withheld evidence
or givcn false testimony and so certifies to the Attorncy General in writing.
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24. In any proceedings against a person for aD offence UDder this 0rdiDanc:e, the bardea BurdeD o(

of proving a defence of lawful authority or reasonable excuse sballlie upon theaceusod. proof.

15. Where, in any proceedings for an offence under section 4 or S, it is proved that the
accused gave or accepted an advantage, the advantage sbaII be presumed to have beengiven and
accepted as such inducement or reward as is alleged iD the particulars of the oft'ence unless the
contrary is proved.

26. Notwithstanding any law or practice to the contrary, it shall he lawful for the court
in any proceedings for an offeacc under Part 11 to comment on the failure of the accused to
give evidence on oath.

PART V

MISCELLANEOUS

27. At the conclusion of proceedings for an offence under this Ordinance, the court may,
if of the opinion that the complainant or any other person has knowingly, and with intent to
harm the accused, made a false, frivolous or groundless allegation against him, so certify in
writing and transmit thc certificatc and the record of the proceedings to the Attorney GeaeraJ.
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28. Where a person is acquitted after 'trial before the Supreme Court or the District Court Costson
for an offcnce under Part 11, the court may award costs to that person, such costs to be taxed acquittal.
and paid out of the general revenue.

..

29. Any person who, during the course of an investigation into, or in any proceedings
relating to, an offence alleged or suspected to have been committed under this OrdinllJ1C'.e,
knowingly-

(a) makes or causes to be made a false report of thecommission of an offence under this
Ordinance to-

(i) any police officer spcc;ified in an authorization given under section 13; or
(ii) any CroWD servant specified in an authorization given under section 13; or

(b) misleads-
(i) any police officer specified in an authorization given undcr section 13; or
(ii) any CrOWD servant specified in an authorization given under section 13,

shall be guilty of an offence and shall be liable on summary conviction to a fine of twenty
thousand dollars and to imprisonment for one year.

30. Any person who, without lawful authority or reasonable excuse, discloses to any person
who is the subject of an investigation in respect of an offcnce alleged or suspected to have been
committed by him under this Ordinance the fact that he is subject to such an investigation or
any details of such investigation. or discloses to any othcr person either the idcntity of any
person who is the subject of such an investigation or any details of such an investigation. shall
be guilty of an offence and shall be liable on conviction to a fine of twcnty thousand dollars
and to imprisonment for one year.

31. (I) No prosecution for an offence under Part 11 shall be instituted except with the
consent of thc Attorney General.

(2) Notwithstanding subsection (I) of this section a person may becharged with an offence
under Part 11 and may be arrested therefor, or a warrant for his arrest may be issued and
executed, and any such person may be remanded in custody or on bail notwithstanding that the
consent of thc Attorney General to the institution of a prosecution for the offence has not been
obtained. but no such pcr50n shall be remanded in custody or on bail for longer than three days
on such charge unless in the meantime the consent of thc Attorney General aforesaid has been
obtained.

(3) When a person is brought before a magistrate before the Attorney General has
consented to the prosecution. the charge shall be explained to the person accused but he shall
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not be called upon to plead and the provisions of the law for the time beiDg in force relating
to crimiDaI procedure shall be modified accordingly.

(4) Neither section 7 of the Legal Officers OrdiDaDce nor section 43 of the Interpretation
and General aauses Ordinancc shall apply to or iD reapect of the giving by the Attomey GcDeral
of his consent to the institution of a prosccutiou for an offence agaiDst section 10.

32. (I) If. on the trial of any person for any offence under Part 11, it is not proved that
the accused is suilty of the offence charged but it is proved that the ac:cusecl is guilty of some
other offencc undcr Part 11, thc accused may, notwithstanding the absence of consent under
section 31 in respect of such other offenc::e, be convicted of such other offcoce, and be liable to
be dealt with accordingly.

(2) If on the trial of any person for any offence under Part 11there is any material variance
between the particulars of the ofl'ence charged and the evidence adduced in support thereof.
such variance shall not, of itself, entide the accused to an acquittal of the offence charged if.
in the opinion of the court, there is prima facie evidcnc::e of the commission of that ofl'CIll:C, aDd
in such a case thc court may. notwithstanding the absenc::e of consent undcr section 31 iDrespect
of the particulars supported by thc evidence adduced. makc the DtQ"Ssary amcndmeat to the
particulars, and shall thereupon read and explain thc same to thc accused and the parties sball
be allowed to recall and cxaminc on matters relevant to such amendment any witness who may
havc been examined and, subject to the provisions of subsection (3), to eaU any further witness.

(3) If an amendment is madc under subsection (2) after the case for thc prosecution is
closed no further witness may becalled by the prosecution othcr than such and on such matters
only as it would, apart from thc provisions of this subsection, be permissible to call and put in
evidenc::e in rebuttal,

(4) Nothing in this section shall exclude the application of any other law whereby a penOD
may be found guilty of an offcnce othcr than that with which he is charged.

33. Any person convicted of an offcnce UDder Part II shall, by reason of such conviction,
be disqualified for a period"of seven years from the date of such conviction from-

(a) being registered as an elector or voting at any election UDder thc Urban Council
Ordinance;

(b) being or being elected or appointed as a member of the Executive Council. the
Legislative Council, the Urban Council and any other public body.

34. (I) The provisions contained in Part HI shall apply to and in respect of offences
suspected or alleged to have been committed under the Prevention of Corruption Ordinance
repealed by section 36 as they apply to and in respect of offences suspected or alleged to have
been committed under this Ordinance.

(2) The rcferences in sections 27, 29 and 30 to this Ordinance shall be deemed to include
a reference to the Prevention of Corruption Ordinance repealed by section 36.

35. Thc Governor in Council may by order published in the Gazette amend the Schedule.

36. (I) The Prevention of Corruption Ordinance is repealed.

(2) The Urban Council Ordinance is amended--

(a) in section 6, by deleting from paragraph (d) "relating to corrupt and illegal practices";
and

(b) in section 17, by-

(i) deleting the full stop at the end of paragraph (b) of subsection (I) and substituting
a semicolon; and

(ii) adding thereafter the following new paragraph-
"(c) any person convicted of any offence under Part 11 of the Prevention of

Bribery Ordinance.".
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SCHEDULE

PuBuc BoDIPS

1. Hong Kons ElectricCompany Limited.

2. China Lilht and PowerCompany Limited.

3. HODS Kong and China Gas Company Limited.

4. Hons Kong TelephoneCompany Limited.

S. Cable and Wireless Limited.

6. China Motor Bus Company Limited.

7. KowloOD MotorBus Company(1933) Limited.

8. Hons KODg TramwaysLimited.

9. Peak TramwaysCompanyLimited.

10. "Star" Ferry CompanyLimited.

11. HODg Kong and Yaumati Ferry Company Limited.

IZ. Qoss..Harbour Tuunel Company Limited.

13. HODS KODg Commercial Broadcasting Company Limited.

14. Reclift'usion (Hong Kong) Limited.

15. Television BroadcastsLimited.

16. Hons Kong HousingAuthority.

17. HODg Kong HousingSociety.

18. Hong Kong SettlersHousingCorporation Limited.
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Chapter 201

PREVENTION OF BRIBERY ORDINANCE

(Subsidialy Legislation)

ACCEPTANCE OF ADVANTAGES REGULATIONS

(Cap. 201, section 3)

[14th May, 1971.J

1. These regulations may be cited as the Acceptance of Advaatapl Regulations.

%. These regulations apply to all CroWD servants.

3. In these regulations, unless the context otherwise requires-

"CroWD servant" means any person holding any' office of emolument, whether permanent or
temporary, under the Crown in right of the Government of Hong Kong;

"relation" means spouse, parent, parent-in-law, God-parent, gnmdparcnt, great.grandpareat,
child, God-child, grandchild, great·grandchild, sons.iD-law, daugbters-in.Jaw, sister, haIf
sister, step.sister, brother, half-brother, step-brother, first cousin, uncle, great·uncle, aunt,
great·aunt, nephew, great-nephew, niece, and great·niec:e;

"Head of Department" means- .
(a) in relation to a Crown servant who is himself the Head of a Department or is an a

officio member of the Executive Council, the Establishmeut Secretary;
(b) in relation to any other Crown servant-

(i) the Head of the Department in which that Crown servant is employed at the
time when the advantage is offered to or solicited or accepted by the CroWD servant; or

(0) another officer of that department authorized by the Head of the Department,
with the approval of the Establishment Secretary, to act on his behalf for the purposes
of these regulations.

4. (I) It is a criminal offence under section 3 of the Prevention of Bribery Ordinance for
a Crown servant to solicit or to accept any advantage without the general or special permission
of the Governor. The maximum penalty is a fine of S20,OOO and imprisonmeut for one year.
General permission is dealt with in regulations S, 6 and 7 of these regulations. Special permis.
sion is dealt with in regulations 8, 9 and JO.

(2) For the purposes of that Ordinance-

(a) a person "solicits" an advantage ifhe, or any other person acting on his bebalf, directly
or indin:ctly demands, invites, asks for or indicates willingness to receive, any advantage,
whether for himself or for any other person; and

(b) a person "accepts" an advantage ifhe, or any other person acting on his behalf, direct1y
or indirectly takes. receives or obtains, or agrees to take. receive or obtain any
advantage. whether for himself or for any other person.

(3) The term "advantage"'is defined in section 2 of that Ordinance, as including-
(a) any gift, loan, fee, reward or commission consisting of money or of any valuable

security or of other property or interest in property of any description;
(b) any office, employment or contract;

(c) any payment, release, discharge or liquidation of any loan. obligation or other liability,
whether in whole or in part;

(d) any other service. or favour (other than entertainment), including protection from any
penalty or disability incurred or apprehended or from any action or proceedings of
a disciplinary, civil or criminal nature, whether or not already instituted;

(e) the exercise or forbearance from the exercise of any right or any power or duty; and
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(f) any offer, undertaking or promise, whether conditional or unconditiouaJ, oC any
advantage within the meaning of any of the preceding paragraphs (a), (b), (c), (d)
and (e).

5. For the pwposes of section 3 oC the Prevention of Bribery Ordinanc:e. the geaeral
permission of the Governor is hereby granted to all CroWD servants in respect oC aay advamago
whatsoever except-

(a) gifts prohibited by regulation 6;
(b) gifts or loans of money prohibited by regulation 7;
(c) any air, sea or overland passage in respect ofwhich the permission of theEstablishment

Secretary is required under regulation 10.

6. (l) This regulation deals only with gifts (other than gifts OflDOllC)' within themeauing
of regulation 7) and not with any other kind of advantage.

(2) A Crown servant may not. solicit or accept any gift, of any kind or from any sOurce.
except the fonowing. which are permitted-

(a) a gift from a relation;
(b) a gift from a close personal friend, given on an occasion such as the CroWD servant's

birthday. wedding" wedding anniversary or baptism or at Christmas or Lunar New
Year, so long as the total value of the gifta from anyone person on anyone occasion
does not exceed SSOO;

(c) a gift (such as flowers or sweets) presented in connexion with a social or ceremonial
occasion and not exceeding a value of $100 on any single occasion;

(d) a gift on retirement which the CroWD servant has been permitted to accept under
E.R.496;

(e) a gift presented in conne: :on with a ceremonial occasion to a Crown servant who has
attended the occasion. in .,n official capacity, or by virtue of his official position and
not exceeding a value ofSI'JO on any single occasion;

(f) an annual discount, or gift of articles representing an annual discoUDt, supplied by
a company, firm or business ,to a CroWD servant, in his private capacity as a regular
customer, and not dissimilar in nature and value to the annual discount or gifts given
by the company, firm or business to its other regular customers;

(g) any discount (including vouchers or coupons expressed to have a monetary value in
exchange for which goods to that value may be obtained and including goods so
obtained) given to a Crown servant by reason of his membership of any association
or by reason of his regular custom or by reason of his paying cash, so long as the
discount is equally available to any other person for the same reason:

(h) a gift of advertising matter, so long as the value of the gift does not exceed 530.

7. (l) This regulation deals only with gifts of money and loans of money and not with
any other kind of advantage.

(2) A Crown servant may not solicit or accept any gift or loan of money, whether in the
form of cash, cheque or banker's draft, except the fonowing, which are permitted-

(a) a gift or loan of money by a relation;
(b) a loan of money in the way of business by a bank, firm or person, the normal business

of which or whom includes the lending of money;
(c) a loan of money not exceeding. or loans of money which in total do not exceed, S500

or ten per cent of the current monthly salary of the Crown servant, whichever is the
greater;

(d) a gift of money given on an occasion such as the CroWD servant's birthday, wedding,
wedding anniversary or baptism or at Christmas or Lunar New Year, so long as the
total amount of the gifts from anyone person on anyone occasion does not exceed
S5oo, if the donor is a close personal friend of the CroWD servant, or Sloo in any
other case:

(e) a gift allowance, advance. or Joan of money made or given out of any Government
staff welfare fund or by the Government under any Establishment Regulation;

75

l'amissible
sifts aDd loaas
oCmollCy.



"D"-Contd.

Spocial
pennissiOD
of Gem:mor.

Gifts and loans
rctlWlable
with special
permission.

Special
pennission
for pusages.

EDtertaiDmeot.

en a gift of money on retiRment which the Crown servant bas heeD permitted to accept
under E.R. 496.

8. For the purposes of section 3 of the Prevention of Bribery Ordinance, the special
permi.ssioo of the Governor sball bedeemed to have been given to a Crown servant iD respect
of any advantage, for the aa:eptaoce of which the permission of the Establishment Secretary
or, as the case may be. Crown servant's Head of Department bas been obtaioed under reguJatioa
9 or 10 of these regulations.

9. (1) This regulation deals witb gifts, iocluding gifts of money, and loans of IDOOCY in
respect of wbich no general permission is granted under rcguJation S.

(2) Ifa Crown servant wishes to accept any gift or loan of moaey which he is not permitted
to accept by virtue of regulatioo S. hemust, as soon as is reasonably possible after being offered
or presented with the gift or loan of money, seek the permission of the Establishment Secretary.
in the case of a gift offered or presented in connexion with the launching of a ship, or his Head
ofDepartment, in any other case, to accept the gift or loan ofmooey, and, may iD themeantime
retain the gift or loan of money in his possession.

(3) The Establishment Secretary or, as the case may be, the Head of Department may,
if his permission to accept a gift or loan of money is sougbt under paragraph (2).-

(a) permit the Crown servant to accept the gift or loan of money, either UDCOodWonaUy
or subject to such conditions as the Establishment Secletary or. as the case may be.
the Head of Department may specify;

(b) require him to return it to the donor or lender;
(c) require the gift to be handed to a charitable organization nominated by the CroWD

servant and approved by the Establishment Secretary or the Head of Department. as
the ease may be;

Cd) require him to dispose of the gift in such other manner as the Establishment Secretai)'
or the Head of Department, as the case may be, may direct.

(4) A Crown servant may, if be has complied with paragraph (2). retain the gift or loan
of money ill his possession until the decision under paragraph (3) hasbeen notified to him.

10. (I) This regulation deals with the provision of air. sea and overland passages for
Crown servants and not with any other kind of advantage.

(2) A Crown servant may not, without the permission of the Establishmcnt Secretary,
solicit or accept any free air, sea or overland passage (other than a passage provided in
accordan<le with Establishmcnt Regulations) or any air, sea or overland passage for which the
Crown servant pays a fare which is more than fifteen per cent less than the standard fare payable
by other passengers.

11. (1) These regulations do not deal with entertainment, the ac.cc.-ptance or which by a
Crown servant is dealt with io Establishment Regulations.

(2) The acceptance by a Crown servant of entertainment does not constitute the acceptance
of an "advantage" as defined io section 2 of the Prevention of Bribery Ordinance, but may be
the subject of disciplinary proceedings.

(3) ""Entertainment" is defined in section 2 of the Prevention of Bribery Ordinance as
meaning "the provision of food or drink. for consumption on the occasion wheo it is provided,
and ofany other eotertainment connected with, or provided at the same tuDcas. such provision".

WARNINGS
Tho ~taDceof AdYllDtaps ReguhuiODS specify those advantaps which a Crown servant may accept

without c:ommtttiDs an oll'ence against section 3 of the PreventioD of Bribery0rdiDaDce, wbich reads-
"3. AJly Crown servant who. without the general or special permission of the C"JOYemor. solicits or

aa:cptS any advantage sball be guilty or an 01l'CDCI:.tt

HOWIWeZ'. Crown servants should be warned that they may be guilty of oll'enccs apinst other sections of
the same Ordinance if they accept any advantage (eveD gifts or pa.ss88CS which are permitted by the abow
regulations) with a corrupt moti~at is to say. as an improJ)l:f ind~ce:nenl or reward for or othe:wisc im
properly OD ac:ount or the doiJlg.or DOt doing. or some pan of their offICial duties. This hn:ludesthe acceptance
of an advantap which the Crown servant believes or suspectS or has rea50Dllble lfOunds to beUeYe or suspect
is given with a c:onupt motive.
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PREVEN110N OF BRIBERY ORDINANCE 1970

COMPARATIVE TABLE

In this Table-
(11) Ccyloa:
(b) SiDppore:
(c) Malaysia:
(d) Cap. 215:

Bribery Act 1'54 (1965 RcpriDt, iIlcorporaciDa amcndmc:D1S made by AcISNos. 40 of 1958&Dd 2 oC 1965);
Prevention or Corruption 0rd.iDaDce 1960(1966 Rcprial.~ 'mend!DClUl up to 6&b May, 1966);
Prewotion or Corruption Act 1961;
Prevention oC Conuption Ordinanc:c, HOIIIKoq (Cap. 215).

----------------------------------------

-..

~CIUJ"

1.

2(1). "advanlqC"

"child"
"company booles"
"court"
"CroWD servant"

"DiIector··
"cntertaiDmcnt"
"parcnlS"
··principal"

"public body"
"public SCI"YlUIt"
"spouse"

(2)(11).
(2)(b) and (c).

3.

4.

5.

6.

7.

8(1).
(2).

9.

10(1).
(2HS).

11(1).

(2).

12.

13(1) and (3).

(2) and (4).

SiDppore, s. 2.
CeyIOD, S.90.
Cap. 215, s. 2.
Singapore, s. 19(2).

lntcrplClation etc. OrdiDaDcc oC HODS
KODg (Cap. I), s, 3.

Malaysia. s, 2.
SiDppore, s. 2.
Cap. 215, s. 2.
Cap. 215,s, 2.

Ccylon. s. 88.
Ccyloa. s, 89.

Ccylon, s. 19(cz) & (b).
Siqapore, s. 12(cz)(ii) & (iii),aad (b).
Malaysia, s. 9(iiHiv).

Ceylon, s, 17.

Ccylon,s. 18.
SiDsaporc,s. 10.
Malaysia, s, 7.

Ceylon, s. 21(11).
Ceylon, s. 21(cz).

Cap. 215, s, 4.

Establishmcnt Ress. (E.R..444).

Ccylon,s. 24 (see also Singapore, s, 9.
aad Malaysia. s, 6).
Sinsapore, s. 9(2).

Malaysia, s. 6(2).

Cap. 215, ss.2. 5 & 6.

SiDgaporc, s, 17.
Malaysia. s. 23.

77

Sec del. oC "gradfic:ation", slilbtly mocIi6cd.
Sec dcf'. oC "srariticatioa". slisbtly modified.

SIIaht1Y modified; aad indudias • rd'CftDCC to
computer records (DOt iD SiDppore def.)

Secdef'. oC "public officer"aDd "pubIjc aerwJlt".

Slightly modified.
Modified.
Modified.
Sligbtlymoctificd.

Slightlymodified.
Slightly modified.

cl. Ceylon, s. 19(c).

Slightly modified.
Modified.
Modified.

Modified.
et. SiDpporc. s, 12(cz)(lii) & (b); cl.Cap. 215, s. 6.

Modified.
Modified.
Modified.

Slightlymodified.
Extended.

Slightly modified.

Modified.

Slightly modified.

Modified.
Modified.

Penalties iocreascd, except iD re, s. 3.

Modified.
Modified.
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14(1). Ceylol1, s, 4. Modified.
(also see s, 3(2».
SiDpporc, s. 20(1). Modified.
Malaysia. s. 2$(1). Modified. ,~

(2). lD1aDd Rew:oueOrdiD8Dce or Hoas JCooa SJisbtIy modified.
(Cap. 112)s. 51(4A).

(3).
(4). SiDpporc, s, 20(2). Modified.

Malaysia. s. 25(2). Modified.

15. New. e/' Cap. 112. s. SI(4A,).

16(1)(111). Ceylon, s, 4(4). SliPtly modified.
(b). Ceylon, s, 4(3). Modified.

(2). CCyloD,s. 12. Modi6ed.

17(1). Siqapore, s, 2](1). Modified.
Malaysia. s, 21(1). Modified.

(2). New.

18. New. c/.Ceylon. s. 80.

19. Sinppore, s, 22. SlishtIy modified.
Malaysia, s. 16. SlishtIy modified.

20.

21. Sinppore, s. 23. Slightly modified.
cf. Cap. 21S. s, 12.

22. Siosapore, s. 24. SUshdy modified and GtCllded.
c/. CcyIOD, s. 79(1).
c/. Cap. 21S, •• 9.

23. CcylOll, s. 81(1). Modit1t.d.

24. CrimiDal Proc::edUrc OrdiDaace (Cap. 221). Slishtly modified.
s.65.

15. Malaysia., s, 14. Modified.
c/. Sinppore. s. 8.
c/. Cap. 215, s. 11.

26.

27. Ceylon, s, 27(1), Slightly modified.

28.

29. Police Force Ordinance (Cap. 232), s. 64. Slightly modified.

30. c/. CeyIOIl, s, 4(2).

31. Malaysia. s. 26. Slightly modified (c/. Cap. 21S, s. 8).
32(1). Criminal Procedure Ordinance (Cap. 221), Modified.

ss.60, 61,62.
(2) and (3). Criminal Procedure Code zambia. s. 168. Modified.

Magistrates Ordinance (Cap. 227), s. 27. Modified.

33. Cap. 21S, S. 5. Modified.
Ceylon, s. 29. Modified.

34.

35.
.",~-

36.

Sched.
.:~
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ACO ESTABLISHMENT AND STRENGTH 1968-1973

1968 1969 1910 lY11 lY1l IY1J

&tIIb. SiMfIt/I &1fIb. sn.,,1I &tIIb. S".""h E.rI4b. StNtt8t" &1fIb. SInlr8'" EJIfIb. Sftlrtlt/l

ACP 1

CSP 1

-" SSP 2 2 2 2 2 2

SP 3 3 3 3 3 3 3 3 3 3 3 5

INSPEcroRATE 20 16 20 18 20 21 48 34 50 47 54 39

NCO 9 6 9 7 9 IS 19 17 31 28 37 25l

DCIWDC 45 33 44 31 44 48 60 JI 72 76 84 67

DlUVERS 2 2 2 2 3 3 3 3 3 3 4 3

CIVILIANS 15 IS IS IS IS IS 21 21 32 33 32 32

TOTAL 95 76 94 77 95 112 163 112 194 193 217 178

= = = = :.= = ==& = = -= = ~

Nt1t~: The total Establishmcat is divided betw=1 theSUP';: Group and the IDvestiption Group. The (ollowiq IabIo mdicata
the yarIy comparison bc:tweeD the Establishment 0 IDspclCtOl'ale officers (or the lnw:sliption Group and the actual strIIlIda.

1968 1969 1910 1911 IY1l 1Y1]

Establisbmc:nJ 12 12 20 36 35 46

Streosth 11 17 2S 26 33 34

Comparison - I +S + S -10 -2 -12

..
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COLONIAL REGULATIONS

Part L Public OfBcers

(Regulations S4-66)

"54. (I) Regulations 54 to 66 shall apply only to officers coDfirmed to the pensionable establishment.

(2) Disciplinary procedure in relation to other officers shall be carried out in accordance with regulations
made by the Governor. .

(3). For the purposes of regulations 56 to 66, punishment includes dismissal, fine, reduction in rank, severe
reprimand, reprimand, stoppage or deferment of increments and reduction in salary, but not retirement in the
public interest under regulation 59.

(4) Regulations 55 to 66 are without prejudice to any law providing for the punishment of officers by the
Governor or any other office{ or authority.

(5) The Governor may delegate to any public officer any of the powers or duties conferred. or imposed
upon him by regulations 56 to 66, save that he shall not delegate the power to make regulations, to dismiss an
officer or to require him to retire under regulation 59.

55. An officer bolds office subject to the pleasure of the CroWD, and the pleasure of the Crown that he should
no longer hold it may be signified through the Secretary of State, in which case no special formalities are required.

56. (I) If it -is represented to the Governor that an officer has been guilty of misconduct, and the Governor
is of opinion that the misconduct alleged is not serious enough to warrant proceedings under regulation 57, he
may cause an investigation to be made into the officer's conduct in such manner as may be prescribed by regula
tions made by the Go~mor and approved by the Secretary of State.

(2) If after such investigation the Governor is of opinion that the officer has been guilty of misconduct, he
may inflict such punishment, other than dismissal, upon the officer as may seem to him to be just.

57, (1) If it is represented to the Governor that an officer has been guilty of misconduct, and the Governor is
of opinion that ,the misconduct alleged may be serious enough to warrant the dismissal of the officer, he may
cause an investigation to be made into the officer's conduct in such manner as may be prescribed by regulations
made by the Governor and approved by the Secretary of State.

(2) If after such investigation the Governor is of opinion that the officer has been guilty of misconduct,
he may inflict such punishment upon tbe officer as may seem to him to be just.

'.

58. If an officer has been convicted on a criminal charge the Governor may, upon a consideration of the
proceedings of the Court on such charge. inflict such punishment upon the officer as may seem to him to be
just, without any further proceedings.

59. (1) The Governor may at any time, if it is represented to him that the retirement of an officer is desirable
In the public interest, call for a report from the heads of the departments in which the officer has served and shall
afford the officer an opportunity of submitting a reply to the grounds on which his retirement is contemplated.

(2) The Governor may, upon a consideration of the report and of any reply submitted under paragraph
(1) of this regulation, require the officer to retire from the service, if he is of opinion that, having regard to
conditions of the public service, the usefulness of the officer thereto and all other circumstances of the case, the
termination of tbe officer's service is desirable in the public interest and his service shall accordingly terminate
on such date as the Governor may specify.

(3) If upon consideration of
(a) an investigation into the conduct of an officer under regulation 56 or 57; or
(b) the proceedings of a court by which an officer has been convicted of a criminal charge,

the Governor is of opinion that the officer does not deserve to be punished but that the investigation or proceed
ings disclose grounds for requiring him to retire in the public interest, the Governor may require the officer to
retire from the service under this regulation, and in such a case it shall not be necessary for the Governor to
comply with the procedure prescribed in paragraphs (I) and (2) of this regulation.
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(4) Where an officer is required to retire under this regulation, he may be granted a pension, gratuity or
other allowance in accordance with any pensions law for the time being in force in the TerritoJ)'.

60. (I) The Governor may interdict an officer from the exercise of powers and functions of his office if
(a) proceedings have been, or are to be, taken against him under regulation 57; or

(b) criminal proceedings have been, or are likely to be, instituted against him.

(2) An officer who has been interdicted shall be allowed to receive such portion of the emoluments of his
office, not being less than one-half, as the Governor shall think fit.

(3) If the proceedings against any such officer do not result in any punishment of the officer, he shall be
entitled to the full amount of the emoluments which he would have received if he bad not been interdicted.

(4) If a punishment other than dismissal is io1iicted, he may be paid such proportion of the emoluments
withheld as a result of his interdiction as the Governor shall think fit.

61. If criminal proceedings are instituted against an officer, disciplinary proc:cedinp based upon any grounds
involved in the criminal charge shall not be taken pending the determination of the criminal proceedings.

62. An officer acquitted of a criminal cbarge shall not be punished in respect of aay charges upon which he has
been acquitted, but he may"nevertheless be punished on any other charges arising out ofhisconduct in the matter
which do not raise substantially the same issues as.those on which he has been acquitted and the appropriate
proceedings may be taken for the purpose.

63. An officer who is dismissed forfeits all claim to any pension, gratuity or other like benefits and to any other
benefits or advantages of an officer.

64. An officer who is under interdiction may not, without the permission of the Governor, leave the TerritoJ)'
during the interval before he is reinstated or dismissed.

65. Except as may be provided by regulations made by the Governor and approved by the Secretary of State,
the Governor shall not inflict any punishment upon an officer under regulation 56, 57 or 58 or require an officer
to retire under regulation 59 without first consulting the Public Services Commission.

66. (I) This regulation shall apply to any officer

(a) holding an office appointment to which is subject to the approval of the Secretary of State;

(b) who was selected for appointment by the Secretary of State; or

(c) whose pensionable emoluments exceed 3,500 doUars per month for men (or equivalent for women).

(2) In the case of an officer to whom this regulation applies

(a) no punishment shall be inflicted on the officer under regulation 56, 57 or 58; and
(b) the officer sball not be required to retire under regulation 59,

save with the prior approval of the Secretary of State."
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COLONIAL REGULAnONS

Replatioas _er ColOllial Replatioas S6, 57 aad 6S

In ex~ise of the powers conferred by CoIODial RegulatioDs 56. 57 aDd 65. the Govemor.
with the approval of the Secretary of State. has made the foUowing regulatioDS-

1. These regulations may becited as the Disc:iplinary ProceediDp (CoIODial) RegulatioDl.

1. These ~gulations shall apply only to offic:ers confirmed to thepermanent establisbmeDt.

3. (I) Nothing in these regulations shall apply to a judge or the Supreme Court. .

(2) In their application to a District Court judge or a magistrate, these regulatioDl ahalI
be read asif

(d) the· references in Regulations 7(2) and 8(3) to the Governor were refereDCDI to tile
Chief Justice;

(b) an Investigating Officer or an Investigating Committee shall be appointed under
regulation 5 by the Chief Justice;

(c) an Investigating Officer shall bea judge of the Supreme Court; and
(d) an Investigating Committee shall normally include onc or more Sup=ne Court judges

or persons who have held high judicial ofli<:e in some Commonwealth country.

4. (I) The Governor shall. before he orders an investigation ror the purposes orc.R.. 56
or C.R. S7-

(a) Dotify tbe officer of the grounds on which it is proposed to order an investiption;
(b) call upon the officer to state in writing. within such reasoaable period as the Govemor

may specify. any grounds upon which he relies to exculpate himself.

(2) If the officer-
(a) does not furnish any such statement within the time specified by the Governor; or
(b) fails to exculpate himself to the satisfaction of the Governor.

the Governor may order an investigation under C.R.. S6 or C.R. 57.

5. (I) An investigation ordered by the Governor for the purposes oC C.R. S6 shall be
conducted. by an Investigating Officer appointed by the Govemor.

(2) An investigation ordered by the Governor for the purposes of C.R. 57 shall be
conducted by an Investigating Committee appointed by the Governor. .

6. (I) An Investigating Officer shall bea public officer who is senior to the officer alleged
to have been guilty of misconduct. .

(2) An Investigating Committee shall consist of two or more public officers, who shall be
senior to the officer alleged to have been guilty of misconduct.

7. (1) An investigation ordered by the Governor for the purposes of C.R. S6 or S7 shall
beconducted by an Investigating Officer or Committee in accordance with

(a) these regulations;
(b) such directions. whether general or special. as the Governor may give; and
(c) subject to (a) and (b). such procedure as the Committee may determine.

(2) The Investigating Officer or Committee shall, on the completion of an investigation.
make a report to the Governor, which shall contain-

(a) a record of the proceedings;
(b) such findings of fact as the Investigating Officcr or Committee may consider relevant;

and
(c) the opinion of the Investigating Officer or Committee as to whether or not the facts

amount to misconduct.
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8. (1) An Investigating Officer or Chairman of an Investigating Committee, canying
out an investigation for the purposes of C.R. 56 or c.R. 57, shall, by written notice to the
officer,-

(a) require the officer to appear before the Investigating Officer or Committee at such time
and pJace as may be specified;

(b) require the officer to produce at such time and place any witnesses and other evidence
whom or which he wishes to present in his defence; and

(c) inform the officer of the misconduct alleged against him.

(2) The officer shalJ, during an investigation for the purposes of C.R. 56 or C.R. 57,

(a) be entitled to know the whoJe case against him;

(b) be afforded an adequate opportunity of making his defence, either orally or in writing
as he may prefer;

(c) be given an adequate opportunity to question any witnesses.

(3) The officer may be assisted in his defence by-

(a) another public officer wbo may be a representative member of a staJr ~on
represented on the Senior CiviJ Service Council; or

(b) such other person as the Governor may authorize.

(4) An Investigating Officer or Committee may enquire into any matter and admit and
take into account any evidence or information which the Officer or Committee considers relevant,

.and shall not be bound by any rules of evidence.

(5) The enquiries should not be conducted with undue formality and while there is no
.standard practice which woUld be appUcable to every case, it is emphasised that the Investipting
Officer or Committee is not exercising a legal function, but rather ascertaining the facts.

(6) If an officer fails to attend as required by a notice issued under paragraph (J), and at
such other subsequent times and places as the Investigating Officer or Committee may require,
orally or in writing, the investigation may continue in his absence and the provisions of
paragraph (2) shall be deemed to have been complied with.

9. The Governor may, after considering a report submitted by an Investigating Ofticer
or Committee, without prejudice to his power to infiict punishment under C.R. 56-

(a) require the Investigating Officer or Committee to make such further investigation as
the Governor may order; or

(b) require the Investigating Officer or Committee to answer such questions or ascertain
such facts as the Governor may require.

10. If, during or after an investigation for the purposes of C.R. 56, the Governor considers ProceediDss
that proceedings should be taken under C.R. 57, he may direct that the investigation under clumsed from
C.R. 56 should be discontinued and that proceedings under C.R. 57 should be instituted. g:~: ~. to
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DIREC110NS BY 'mE GOVERNOR UNDER REGULAnON 7 OF THE
DISCPLlNARY PROCEEDINGS (COLONIAL) REGULAUONS

In exercise of the powers conferred by Regulation 7 of the Disc:iplliuuy Proceedinss (Colonial) Regulations
the Governor has given the fonowing general directions to be observed by an InvestisatiDg Committee carrying
out an investigation underColonial Regulation 57.

I

PREuMINAllY

I. The officer alleged to have been guilty of misconduct (hereinafter referred to as the officer) shall be given

(a) a copy of these directions; and

(b) a copy of any document which it is proposed to put in evidence to support the charge,

2. No document shall be put in evidence against the officer unless a copy thereof has been given to him or
he has had access thereto.

n
PROCEDURE

The following procedure shall be followed:

3. The Committee assembles and records-
(a) the attendance of any officer appointed by the Establishment Secretary to assist the Committee

(hereinafter referred to as the assisting officer);

(b) the attendance of-
(i) a public officer, or

(0) other person authorized by the Governor, to assist the officer in his defence.

(Note: In these directions a public officer or other person aSsisting an officer in his defence
shan be referred to. as the friend of the officer).

4. The Chairman reads the charge.

S. The officer is informed-

(a) that he may admit or deny part of any charge;

(b) that he or his friend will have an opportunity of questioning any witness;

(c) that he may make an oral or written statement and call witnesses;

(d) that he or his friend will have an opportunity to address the Committee orally or in writing at
the end of the proceedings.

6. Without prejudice to the power of the Committee to ask questions at any time during the investigation,
the Chairman may, after the officer has been informed of the matters referred to in paragraph S, ask the
officer whether he admits particular facts e.g. that he was a public officer at the material time, that
photographs or other documents are accurate. Any such admission shall be recorded by the Chairman.

7. The witnesses against the officer are called and questioned by the assisting officer, the officer, or his
friend, and further questioned by the assisting officer.

8. The evidence of any witness may, at the discretion of the Chairman, be taken by showing the witness a .
statement made by him. asking him whether it is correct and whether he wishes to alter any part of it or
add to it. The statement shall then be admitted in evidence and any corrections noted on it by the
Chairman. The witness may then be questioned by the officer, or his friend. and thereafter further
questioned by the assisting officer.

9. At the conclusion of the evidence in support of the charge. the officer is asked by the Chairman if be
wishes to make an oral or written statement in his defence. Any oral statement so made shall be recorded
by the Chairman. The officer may then be questioned by the assisting officer.

. 10. The witnesses for the officer are called, questioned by the officer, or his friend, questioned by the assisting
officer and further questioned by the officer or his friend.
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11.

12.

, 13.

14.

14A.

IS.

16.

17.

18.

19.

20.

"I"~ontd.

At the conclusion of the evidence-

(a) the assisting officer may address the Committee if the Committee so requests; and

(b) the officer or his friend shall have the right to address the Committee orally or in writing.

Thereafter the Committee prepares the report to be submitted to the Governor. This is signed by the
Chairman and the member of the Committee. If there is a difference of opinion the Chairman and the
member shall furnish separate reports. The Committee may add to its report recommendations regarding
departmental procedures if it considers such recommendations to .be warranted.

ID

MISCELLANEOUS

The evidence of witnesses shall not be taken on oath.

It is the function of the .Committee to examine the charge and all the circumstances surroundiDg it
thoroughly. For this purpose the' Chairman and the member of the COIr.mittee shall put such questions
as they may think fit tothc officer. any witness or the assisting officer.

The Committee may-
(a) caU such witnesses; and

(b) require the production of such documents. as it thinks fit.

The Committee shaD make a record of the proceedings and include it as part of the report which it is
required to submit to the Governor in accordance with paragraph (2) of Regulation 7 of the Disciplinary
Proceedings (Colonial) Regulations.

The Committee shaD ensure that any evidence given in a language which the officer does not understand
is interpreted to him.

If during the investigation. further grounds of misconduct are disclosed. the Committee shall adjourn
the proceedings and refer them to the Governor. If the Governor decides that an investigation into
these grounds shall be carried out by the Committee. the officer shall be furnished with a written statement
therecf and the procedure outlined in the foregoing paragraphs shall apply with such modifications as
are necessary.

The Committee may-
(a) on its own motion; or

(b) at the request of the officer if the Committee considers it reasonable. adjourn the investigation
for such period as it thinks fit.

The report of the Committee shall be sent to the Colonial Secretary by the Chairman.

The Committee shall not inform the officer of the contents of its report; this is a confidential document
and is Dot to be disclosed to anyone without the permission of the Governor.
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ESTABUSHMENT REGULAll0NS

In exercise of the powers conferred by Colonial Regulations and otherwise, the Governor
has made the following regulations-

1. These regulations may becited as the Establishment (Disciplinary) RcgulatioDJ.

2. Any notice or document required to be served or given to an officer in connection with
any investigation into allegations of misconduct may be-

(a) given to him personally;
(b) sent by registered post to his last known address; or
(c) left at his last known address.

3. (I). An officer against whom any criminal proceedings are instituted shall forthwith
report the fact to the Head of his Department

(2) The Head of Department shaD forthwith inform. the Establishment Secretary of the
institution ofcriminal proceedings, unless the offence, in his opinion, is of a minor niatUIC and-

(a) does not rellect adversely on the character of the officer;
(b) is not likely to bring the public service into disrepute; and
(c) the officer has not been convicted of similar offences more than twice in the previous

twelve months. -

4. (I) The salary of an officer who is convicted of a criminal offence shall bewithheld
from the date of conviction-

(a) if the officer has been sentenced to imprisonment, whether or Dot he lodges an
appeal; or

(b) if, in the opinion of the Establishment Secretary, the conviction may lead to the
dismissal of the officer.

(2) An officer's head of Department shall notify the Establisbment Secretary of the result
of aDy criminal proceedings taken against the officer.

(3) The Accountant General shall withhold the salary of an officer, pending further
consideration of the officer's case, if the Establisbment Secretary informs him-

(a) tbat the officer has been sentenced to imprisonment; or
(b) that the officer has been convicted of a criminal offence and that the conviction, in

the opinion of the Establishment Secretary, may lead to dismissal of the officer.

(4) An officer whose salary has been withheld under this regulation shaDcease to perform.
any duties of his office.

(S) An officer whose salary has been withheld under this regulation may be allowed
to reeelve such portion of the emoluments of his office as the Establishment Secretary shaD
think fit.

5. (l) This regulation shall apply to any officer serving on contract whose substantive
salary is 53,500 or above per month (Male) or $2,700 or above per month (Female).

(2) An officer to whom this regulation applies shall, with regard to diseiplinary proceedings
and matters connected therewith be dealt with-

(a) in accordance with the terms of any contract between the officer and the Govern
ment; and

(b) insofar as such contract does not provide, in accordance with Colonial Regulations
54 to 66 and any regulations applicable thereto made by the Governor. as if he were
an offieer confirmed to the pensionable establishment, so far as such Colonial Regula
tions and regulations made by the Governor are appropriate to his circumstances,
but subject to such modifications as the Establishment Secretary may direct, generally,
or in any particular case.
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6. (I) This regulation shall apply to any officer serving on contract whose substantive
salary is less than 3,SOO per month (Male) or less than $2,700 per month (Female).

(2) An officer to whom this regulation applies shall, with regard to disciplinary proceedings
and matters connected therewith, bedealt with-

(a) in accordance with the terms of any contract between the officer and the Govern
ment; and

(b) insofar as such contract does not provide, in accordance with Colonial Regulations
54 to 66 and any regulations applicable thereto made by the Governor, as if he were
an officer confirmed to the pensionable establishment. so far as such Colonial Regula
tions and regulations made by the Governor are appropriate to his circumstances.
but subject to such modifications thereof as the Establishment Secretary mayd~
generally or in any particular case.

(3) The Establishment Secretary may impose any punishment (as defined in Colonial
Regulation 54(3» on any officer to whom this regulation applies and whose substantive salary
is SI,300 or above per month (Male) or is SI,OOO or above per month (Female).

(4) The Head of Department of an officer to whom this regulation applies may impose
any punishment (as defined in Colonial Regulation 54(3» on any officer whose substantive
salary is less than $1,300 per month (Male) or is less than SI,OOO per month (Female).

7. (I) In addition to the powers conferred by regulation 6, a Head of Department may
summarily impose fines, for the following minor offences, on ofli<:ers on Scale 1-

Offence Maximum Fine

Unpunctuality Half-a-day's salary
Absence without reasonable Debit the salary due for the time of absence, not

excuse exceeding a total of two days' salary at anyone
time

Other minor offences Ten dollars or half-a-day's pay whichever is less.

(2) A Head of Department may delegate the powers conferred by paragraph (I) to such
officers as may beapproved by the Establishment Secretary.

8. (I) If an officer who has not been confirmed to the pensionable establisbment
(a) is absent from duty without reasonable cause;

Cb) wilfully refuses to perform his duty; or
(c) wilfully omits to perform his duty,

in such circumstances as to satisfy the Establishment Secretary that the officer has vacated his
post without permission, whether permanently or temporarily, the officer shall be liable to
summary dismissal by the Establishment Secretary from the date of his absence or wilful refusal
or omission.

(2) The powers conferred on the Establishment Secretary by paragraph (I) may be
exercised, in the case of such an officer whose substantive salary is less than SI ,300 per month
(Male) or less than $1,000 per month (Female) by the officer's Head of Department.

(3) The powers conferred by this regulation shall be in addition to those conferred by
regulations S. 6 and 7.

9. Disciplinary procedure in relation to officers belonging to any Government Depart
ment, whose conduct is governed by any Ordinance or subsidiary legislation, shall be carried
out in accordance with that Ordinance or subsidiary legislation.
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Section 5(2):-

Section 7:-

Section 8:-

Regulation 4:-

Regulation j:-

PENSIONS ORDINANCE CAP. 89

"5(2) •.• if the Governor, after considering the advice of the Publie Services Commission,
is satisfied that an officer has been guilty of negligence, irregularity or miseonduct, he mayreduce
or altogether withhold the pension, gratuity or other allowance payable to that officer under
this Ordinance.

"7. Where an officer·$ service is terminated on the ground that, having regard to the
conditions of the public service, the usefulness of the officer therao and all the other eir
cumstances of the case, such termination is desirable in the public interest, and a pension,
gratuity or other allowance cannot otherwise be granted to him.under the provisions of this
Ordinance, the Governor may. if he thinks fit, grant such pension, gratuity or other allowance
as he thinks just and proper .....

'.(1) The nOflDal age of retirement of an officer, other than a judge, holding a pensionable
officeshall be on attaining the age of SS years ...

(2) ..• the Governor may-
(a) after considering the advice of the Public Services Commission; and
(b) in the case of.an officer whose appointment was with the approval of the Secretary of

State, subject to the approval of the Secr~taly of State,

requi~ an officer, other than a judge, holding a pensionable office to retire from the service of
the Colony at any time after he attains the age of 45 years."

PENSION REGULATIONS

"4. ... every officer holding a pensionable office in the Colony, who has been in the
service of the Colony in a civil capacity for ten years or more, may be granted on retirement a
pension ...n

"5. Every officer, otherwise qualified for a pension. who has not been in the service of
the Colony in a civil capacity for ten years, may begranted on retirement a gratuity ..."

88

.~
e-

• ~


