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Disclaimer

This Information Booklet provides general guidance only and does not cover
all possible scenarios. Explanations of the legal requirements offered in this
Information Booklet are broad and often in summary form. Candidates and
their election helpers are advised to refer to the text of the legislation and
seek independent legal advice in case of doubt. They should also study in
detail the relevant legislations and the guidelines issued by the Electoral
Affairs Commission to avoid contravention of the related laws and regulations.
The Independent Commission Against Corruption will accept no liability or
responsibility for any loss caused to any person acting or refraining from acting in
any way as a result of any material contained in this Information Booklet.

The scenarios given in this Information Booklet are for illustration and reference
only. No relation to any real person or entity is intended or should be inferred.
Throughout this Information Booklet, the male pronoun is used to cover
references to both the male and female. No gender preference is intended.



Foreword

The electoral system of the Hong Kong Special Administrative Region (SAR) is
crucial to the long-term stability of “One Country, Two Systems”. The method for
the formation of the Legislative Council (LegCo) under the improved electoral
system not only implements the principle of “patriots administering Hong
Kong”, but also safeguards national security of our country and promotes good
governance of the SAR Government, protecting the prosperity of Hong Kong in
the long run.

The LegCo Ordinary Election and By-elections are regulated by the Elections
(Corrupt and lllegal Conduct) Ordinance (Cap. 554) (ECICO). The ordinance,
enforced by the Independent Commission Against Corruption (ICAC), aims to
ensure public elections in Hong Kong are conducted fairly, openly and honestly,
and to combat any conducts that may manipulate or undermine elections.

The ICAC has specially produced this Information Booklet to help candidates
of the LegCo Election and their election helpers understand the spirit and
relevant provisions of the ECICO. The Booklet consists of four parts. The first
part summarizes the enquiries and concerns raised by candidates of previous
LegCo Elections and serves to spell out the spirit of the law and application
of the provisions. The second part features the gist of some ECICO cases in
past elections. The third part states what candidates and their election helpers
should take note of in the process of running in an election. The fourth part
provides the channels for making reports and enquiries to the ICAC.

The ICAC sets up the “Clean Legislative Council Election” Website to provide
relevant details of its education and publicity services and operates the Clean
Election Enquiry Hotline (Tel: 2920 7878) for enquiry of the ECICO and other
information related to clean elections.

Clean Election Website
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(1) STANDING AS CANDIDATES

Some members of a political party have announced that they would be running in
the Legislative Council (LegCo) Election at a press conference organized through
their political party before the nomination period and appealed for support from the
electors. Since these party members have not yet been nominated as candidates,
would they be regarded as “candidates”? If one of the party members eventually
did not submit the nomination form before the close of nominations, would he still
be required to lodge the election return?

Al

According to section 2 of the Elections (Corrupt and lllegal Conduct) Ordinance (Cap.
554) (ECICO), a “candidate” is defined not only as a person who stands nominated
as a candidate at an election, but also a person who, at any time before the close of
nominations for an election, has publicly declared an intention to stand as a candidate
at the election. Although the above party members have not yet been nominated as
candidates, they are regarded as “candidates” of the LegCo election according to the
definition of the ECICO when their intention to run in the said election is made known to
the public through the press conference.

Since the above party members are regarded as “candidates” as stipulated in the
ECICO, they have to abide by the relevant provisions of the ECICO governing
“candidates”. For example, a “candidate” must count the expenses incurred or to be
incurred, before, during or after the election period for the purpose of promoting his
election or prejudicing the election of other candidates as election expenses and must
truly reflect them in the election return. Therefore, the expenses incurred in relation to
the above press conference should be counted as election expenses of the candidates
concerned on a pro rata basis.

Being a “candidate” as defined in the ECICO, the party member who has publicly
announced his candidature but does not submit the nomination form in the end should
still fulfil the statutory requirements, including lodging the election return with the Chief
Electoral Officer before the expiry of the statutory period.



A person offers an advantage to another person who intends to run in the LegCo
Election and asks the latter not to stand as a candidate at the election. Is it an
offence under the ECICO? What should the prospective candidate do if he is
subsequently threatened to refrain from standing for the election?

A2

According to section 7 of the ECICO, it is an offence for any person to corruptly offer an
advantage to another person as an inducement to or a reward for that person to stand
or not to stand as a candidate at an election, or to withdraw his nomination after having
been nominated as a candidate, or not to use his best endeavours to promote his
election. Hence, the above person will contravene the ECICO for offering an advantage
as an inducement for the other person not to stand as a candidate at the election. Any
person who corruptly solicits or accepts an advantage as an inducement to or a reward
for standing or not standing as a candidate at the election will also commit an offence.

Besides, sections 8 and 9 of the ECICO also make it an offence for any person to use
or threaten to use force or duress against another person, or engage in deceptive
behaviour, with a view to inducing the other person to stand or not to stand as a
candidate, or to withdraw his nomination at the election.

Candidates or prospective candidates should report to the ICAC if they encounter
the above situation. In case of personal threats, assistance from the police should be
sought immediately. Violence undermines the credibility of elections and all should
desist from it.
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(2) ELECTIONEERING

A serving District Council (DC) member, who is contesting in a geographical
constituency of the LegCo Election, produces and distributes booklets during the
election period to introduce his community work and services carried out in his
capacity as a DC member. What does he need to take heed of?

A3

Section 2(3) of the ECICO states that a document published by a candidate during an
election period (i.e. the period begins on the first day of the nomination period and ends
on the polling day for the election) that gives details of the work done by the candidate
in the capacity as the Chief Executive, a member of the Election Committee, a member
of the LegCo, a member of a DC, a member of the Heung Yee Kuk, the Chairman or
Vice-Chairman or a member of the Executive Committee of a Rural Committee, or a
Rural Representative, is an election advertisement. As such, the booklet giving details
of the work done by the above candidate in his capacity as a DC member distributed
during the election period of the LegCo Election would satisfy the definition of an
election advertisement. The relevant costs incurred in producing and distributing the
booklet should be counted as the candidate’s election expenses and be clearly set out
in his election return.

It is important to note that even if the above booklet is published before the beginning
of the nomination period, according to section 2(1) of the ECICO, it will also be
regarded as an election advertisement as long as the candidate has publicly declared
his intention to stand as a candidate and the booklet is published for the purpose of
promoting the election of the candidate or prejudicing the election of other candidates.
The relevant expenses should be counted as the candidate’s election expenses.

The candidate should also comply with the requirements governing election
advertisements under section 105 of the Electoral Affairs Commission (Electoral
Procedure) (Legislative Council) Regulation (Cap. 541D) and the “Guidelines on
Election-related Activities in respect of the Legislative Council Election” issued by
the Electoral Affairs Commission (EAC), including posting an electronic copy of each
election advertisement and relevant information onto an open platform maintained
by the Chief Electoral Officer (CEO) or a person authorized by the CEO (“Central
Platform”), or an open platform maintained by the candidate or a person authorized
by the candidate (“Candidate’s Platform”), or providing two copies of the election
advertisement and relevant information in the manner specified by the EAC to the
relevant Returning Officer within 3 working days after publication of any election
advertisement. A candidate must also include in all printed election advertisements,
except those printed in a registered local newspaper, the name and address of the
printer, the date of printing and the number of copies printed in either Chinese or
English language.



Is it legal for a Functional Constituency candidate, after obtaining a verbal consent
from the chairman of a professional body, to include in his election advertisement
the name of the chairman, the name and logo of the professional body as well
as the photograph taken with the chairman as a way to show the support of the
chairman and the professional body to him? Would it be different if the candidate
has only included the name and office title of the chairman of the professional body
in his election advertisement?

A4

According to section 27(1) and (1A) of the ECICO, if a candidate includes in his election
advertisement the name, logo or pictorial representation of a person or an organization
in such a way that implies or is likely to cause electors to believe that he has the
support of the person or organization concerned, he must obtain written consent from
the relevant person or organization before the publication of the election advertisement.
The above candidate has committed an offence under the ECICO because he has
only obtained the verbal consent of the chairman which does not meet the legal
requirements.

A candidate should note that a supporter’s written consent has to be shown in a single
document clearly expressing the supporter’s consent to include his name, logo or
pictorial representation in the election advertisement of the candidate. The written
consent cannot be shown in a composite document with more than one document
reading together, nor can it be inferred from a chain of correspondence or messages.
A sample form prepared by the Electoral Affairs Commission (EAC) for assisting
candidates to seek consent of support in writing from a person or an organization is
available at the Registration and Electoral Office (REO) and the office of the relevant
Returning Officer, and can be downloaded from the REO website. It will also be
provided to candidates upon their submission of nomination forms for the election.

The chairman of the professional body should note that he may also commit an
offence under section 27(5) of the ECICO if he purports to give a written consent to
the inclusion of the name and logo of the professional body or associated with the
professional body in the candidate’s election advertisement without having been
approved by the governing body of the professional body or by a resolution of the
members of the professional body passed at a general meeting.
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Even if the candidate has obtained the prior written consent of the chairman concerned
to include the name and office title of the chairman of the professional body in his
election advertisement, the candidate must also be prudent in avoiding publishing the
election advertisement in such a way that may imply or is likely to cause electors to
believe the candidate has the support of the entire professional body. Otherwise, the
candidate should also obtain prior written consent from the relevant professional body.

Regarding situations in which only the supporter’s office title and the name of the
organization concerned are mentioned, the “Guidelines on Election-related Activities in
respect of the Legislative Council Election” issued by the EAC also require a candidate
to ensure that his supporter has obtained the prior written approval of the supporter’s
organization in accordance with the organization’s internal rules and procedures or any
established convention, for using the supporter's office title together with the name of
the organization in the candidate's election advertisement.



Is an election campaign published by a candidate through online platforms such as
websites, social networking or communication websites an election advertisement?
How should the candidate calculate the relevant election expenses incurred? If
some web surfers give responses to the above campaign or indicate “like” on the
candidate’s online platforms, will the candidate breach the law for publishing such
contents without prior written consent from the said web surfers? If web surfers
share or forward different candidates’ election campaigns through online platforms,
what should the candidate concerned take heed of?

A5

According to section 2 of the ECICO, election advertisement means any form of
publication published for the purpose of promoting or prejudicing the election of
a candidate or candidates at an election; and election expenses mean expenses
incurred or to be incurred, before, during or after the election period, by or on behalf of
a candidate for the purpose of promoting the election of the candidate or prejudicing
the election of other candidates. As such, the election campaign published by the
above candidate through online platforms, such as websites, social networking or
communication websites is regarded as an election advertisement and the relevant
production and operating costs, including Internet service fees, fees for design of online
advertisement, etc. should be counted towards the candidate’s election expenses and
be clearly set out in his election return.

If the election advertisement published by the candidate through the online platforms
shows the support of a person or an organization, the candidate must obtain prior
written consent from the person or organization concerned in order to comply with
section 27(1) and (1A) of the ECICO. If, however, any person shows support to the
candidate out of his own volition by giving responses or indicating “like” in the election
advertisement published by the candidate through the said online platforms, or by
appearing in the live broadcast of his own accord of an electioneering activity published
by the candidate, the candidate will not be required to seek his prior written consent
if the candidate has neither requested nor directed, nor authorized the person to do
the above acts. However, the candidate must not modify the name, logo or pictorial
representation of, or any content given by the above person concerned, unless prior
written consent on the modification has been obtained from that person. Otherwise, the
candidate will commit an offence under section 27(1B) of the ECICO.

If a person is invited by the candidate to show his support by giving response to the
candidate’s online election advertisement or by participating in the electioneering
activity which is covered by the live broadcast, the candidate must obtain prior written
consent from the person.
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The candidate should also comply with the requirements governing election
advertisements under section 105 of the Electoral Affairs Commission (Electoral
Procedure) (Legislative Council) Regulation and the “Guidelines on Election-related
Activities in respect of the Legislative Council Election” issued by the EAC (please refer
to Q3 for details).

In regard to the sharing or forwarding of the candidate’s election campaigns through
online platforms by web surfers, according to section 23(1A) of the ECICO, if a person
(other than a candidate or a candidate’s election expense agent) incurs election
expenses including only the electricity charges and/or charges necessary for accessing
the Internet, for the purpose of publishing an election advertisement on the Internet, the
person will be exempted from the criminal liability under section 23(1) of the ECICO.
However, if a candidate, his election expense agent or any other person authorized by
the candidate or his election expense agent, publishes an election advertisement of
the candidate on the Internet incurs election expenses being electricity charges and/
or charges necessary for accessing the Internet only, the costs incurred still have to
be included in the candidate’s election expenses. If a third party publishes an election
advertisement to promote or prejudice the election of a candidate or candidates with
the knowledge and consent of the candidate, no matter whether the candidate has
authorized the third party as his election expense agent or not, the candidate should
treat the election advertisement as if the same is published by him and should clearly
set out the relevant election expenses in the election return.



The executive committee of a trade association has passed a resolution to support
a functional constituency (FC) candidate running in the LegCo Election. The trade
association subsequently, at its own expenses, publishes an article in its newsletter
to promote the candidate and uses its website to appeal to its members to support
the candidate. Will the act of the trade association contravene the ECICO?

Aéb

« The law does not restrict the means engaged by the supporters of a candidate to
promote the election of the candidate. However, as the article and the relevant contents
of the website published by the above trade association will serve the purpose of
promoting the election of the said candidate, they will be regarded as the candidate’s
election advertisements. The cost incurred for publishing the election advertisements
(e.g. the apportioned printing and mailing costs of the newsletter, and design fee
of the website, etc.) should be counted as the candidate’s election expenses. It is
stipulated in section 23(1) of the ECICO that it would be an offence for a person, other
than a candidate or a candidate’s election expense agent, to incur election expenses.
Therefore, the person-in-charge of the trade association should obtain the candidate’s
prior written authorization before incurring the aforesaid election expenses for the
candidate.

« If the trade association has sponsored the relevant cost of publishing the election
advertisements, the cost should be regarded as an election donation to the said
candidate who should set this out in his election return. If the value of the election
donation concerned is more than $1,000, the candidate must, pursuant to the
requirements of sections 19 and 37(2)(b)(ii) of the ECICO, issue a receipt to the donor
(i.e. the trade association concerned) specifying the name and address of the donor,
and particulars of the donation. Copy of the relevant receipt must also be submitted
together with the election return.

+ Supporters and supporting organizations are advised to communicate well with the
candidate in advance before conducting electioneering activities for the candidate so as
to ensure compliance with the relevant legal requirements by both parties.
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Candidates A and B are contesting in the same LegCo geographical constituency
election. In order to get more votes for Candidate A, a supporter has printed some
leaflets by himself smearing Candidate B and distributed them extensively in the
district. Will such acts contravene the ECICO?

A7

The ECICO does not prohibit the publication of negative campaigns for the purpose
of prejudicing the election of rival candidates. However, all contents published about
a candidate must be true. Otherwise, the person who publishes such statements may
violate section 26 of the ECICO, which states that it is an offence for any person to
publish a materially false or misleading statement of fact, including (but not limited
to) a statement concerning the character, qualifications or previous conduct about a
candidate for the purpose of promoting or prejudicing the candidate’s election.

Besides, given that the leaflets published by the supporter of Candidate A are to
prejudice the election of Candidate B, the expenses for producing and distributing such
leaflets (e.g. costs of printing and paper, etc.) should be counted towards Candidate
A’s election expenses. According to section 23(1) of the ECICO, only a candidate or
a person authorized in writing by the candidate as his election expense agent can
incur election expenses. As such, the aforesaid supporter will breach the law if he
incurs election expenses on behalf of Candidate A without the latter’ s prior written
authorization.



Candidates A and B who belong to the same political party decide to form an
alliance to conduct electioneering. Candidate A plans to distribute leaflets which
contain the names and photos of Candidates A and B to introduce their election
platform, and appeal to electors to vote for them. What should Candidate A take
heed of in order not to breach the ECICO?

A8

Since the leaflets distributed by Candidate A are published for the purpose of promoting
the two candidates of the alliance, they are regarded as joint election advertisements
of the candidates concerned. The candidates have to count the costs involved in the
production and distribution of the leaflets on a pro rata basis as their election expenses
and clearly set out such expenses in their respective election returns. In accordance
with section 23(1) of the ECICO, Candidate A must obtain written authorization from
Candidate B to act as his election expense agent before incurring the relevant election
expenses.

According to section 37(2) of the ECICO, if each of the election expense items in
producing and publishing the relevant joint election advertisements of the alliance
after apportionment is $500 or above, each candidate must submit his election return
accompanied by the relevant invoices and receipts of the expense issued by the goods
or service providers. If the original invoices and receipts have been submitted and
attached by Candidate A in his election return, Candidate B should provide copies of
the said invoices and receipts when submitting his election return, and confirm in the
form of declaration that those copies are true and correct, and also state that Candidate
A has submitted the original documents so as to facilitate checking by relevant
departments.

In addition, since the above joint election advertisements include the names and photos
of Candidates A and B, each of them is required to seek written consent from each
other as an indication of mutual support before publishing the election advertisements
so as to fulfill the requirements of section 27(1) and 27(1A) of the ECICO.

The above candidates should also comply with the requirements governing election
advertisements under section 105 of the Electoral Affairs Commission (Electoral
Procedure) (Legislative Council) Regulation and the “Guidelines on Election-related
Activities in respect of the Legislative Council Election” issued by the Electoral Affairs
Commission (please refer to Q3 for details).
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An organization plans to organize an election forum and invite all candidates
of a Functional Constituency to take part in it. Each candidate will be given the
opportunity to present his platform to electors. Should the cost of organizing the
said election forum be regarded as election expenses?

A9

+ According to section 2 of the ECICO, any expenses incurred or to be incurred, before,
during or after the election period, for promoting the election of the candidate or
prejudicing the election of another candidate are regarded as election expenses. If
the election forum is organized by the said organization for the purpose of providing
a fair and equal opportunity for all candidates of the same constituency to present
their election platforms instead of promoting or prejudicing the election of a particular
candidate or particular candidates, it is not necessary for any candidate to count the
expenses as his election expenses.

+ Any organization which would like to organize an election forum should comply with the
“Guidelines on Election-related Activities in respect of the Legislative Council Election”
issued by the Electoral Affairs Commission.



(3) VOTING

If a person appeals to electors through the online platform to boycott the election,
including not to vote or to cast an invalid vote at the election, will he contravene the
ECICO? Would it be different if a web surfer reposts the above illegal appeals to his
online social media and shares them through instant messaging platforms?

A 10

+ According to section 27A of the ECICO, a person engages in illegal conduct if he incites
another person not to vote or to cast an invalid vote at an election by carrying out any
activity in public during the election period. An activity in public includes any form of
communication to the public, and the distribution or dissemination of any matter to the
public. If the aforesaid person appeals to electors through the online platform not to
vote or to cast an invalid vote at the election, he may breach the ECICO. It is important
to note that a person who engages in illegal appeals or reposts unlawful contents would
also commit the offence. It is illegal to undermine elections, and no one should act
against the law.
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Is it an offence for a candidate and his supporters to provide free transportation
service for taking electors to the polling station to vote on the polling day and
persuade the electors aboard to vote for the candidate concerned? What if the free
transportation service is provided by an elderly centre, will such act contravene the
law?

ATl

The provision of free transportation service may come under the definition of “advantage”
under section 2 of the ECICO. According to section 11 of the ECICO, it is an offence for
a person to offer an advantage to electors for inducing them to vote or not to vote for a
particular candidate or particular candidates at an election. The electors who, without
reasonable excuse, solicit or accept the advantage as an inducement to or a reward for
his voting or not voting for a particular candidate or particular candidates at an election
will also violate section 11 of the ECICO.

When conducting electioneering and canvassing activities, candidates and their
supporters should ensure such activities are conducted without breaching the ECICO.
They should also be mindful of the public perception of such activities to avoid causing
suspicion of election bribery or corrupt conduct.

If the free transportation service is not provided by the candidate or his supporters, and
the arrangement is merely for the purpose of providing convenience to electors, such
an act is not restricted by the ECICO so long as the process does not involve promoting
or prejudicing the election of any candidate(s) or inducing or rewarding electors to vote
or not to vote for any particular candidate(s) at an election.



Q12

A professional, who has announced his candidature in a functional constituency
election, organizes and fully sponsors a one-day outbound study tour for electors
of his constituency. Will this candidate contravene the ECICO if he introduces his
election platform and appeals to the participants to vote for him when they are
outside Hong Kong? Are there any boundary or time constraints for the ECICO?

A 12

« Section 11 of the ECICO makes it an offence for any person, without reasonable
excuse, to offer an advantage to other persons for inducing the latter to vote or not to
vote at the election for a particular candidate or particular candidates. The aforesaid
candidate has therefore committed an offence under the provision mentioned as he
has offered advantages to electors by sponsoring their outbound study tour with a view
to inducing the electors to vote for him. The electors who, without reasonable excuse,
accept the sponsored tour as an inducement to vote for the candidate have also
committed an offence under the ECICO.

+ It is stipulated in section 5 of the ECICO that all conduct concerning an election,
whether it is engaged in within Hong Kong or elsewhere, is regulated by the ECICO.
Therefore, the candidate’s corrupt conduct to bribe electors by offering a free outbound
study tour also falls within the purview of the said legislation.

« Under sections 6 and 22 of the ECICO, a person can be convicted of an offence under
the ECICO if he is found to have engaged in corrupt or illegal conduct before, during or
after the election period.
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Q13

A serving LegCo member, who will be contesting in the same geographical
constituency of the upcoming LegCo Election, has been organizing community
activities (e.g. free medical check-up, free legal consultation, discounted meals
or distribution of sundries, etc) from time to time for the residents in the district.
Can he continue to organize such activities during the election period? Moreover,
can he provide entertainment or performance to electors during his electioneering
activities to induce electors to vote for him?

A 13

« The ECICO forbids any person to offer advantages, food, drink or entertainment to
exchange for votes. If the above candidate arranges free medical check-up, free legal
consultation, discounted meals or distribution of sundries, or provides entertainment or
performance during the electioneering activities, etc. with a view to inducing electors to
vote for him, he will breach sections 11 and 12 of the ECICO. Any person who accepts
the above advantages, food, drink or entertainment as an inducement to vote for the
candidate will also be liable for such an offence.

+ It is easy to induce suspicion of vote-buying for a candidate to organize the above
community activities when it comes close to the election. Candidates should act
prudently and be mindful of public perception and are advised to avoid conducting such
activities as far as possible during the period close to the election.



Q14

A candidate attends an annual dinner organized by a district organization during
which the chairman of the district organization suddenly announces that the
candidate is contesting the LegCo Election. Other than encouraging the dinner
participants to vote for the candidate, the chairman also invites the candidate to
deliver his election platform on the occasion. Will the chairman commit an offence?
How should the candidate handle this situation?

A 14

+ Although the above annual dinner is not organized for promoting the election of
the candidate concerned in the first place, the chairman of the district organization
has appealed for support from participants to the candidate during the dinner. If the
candidate, who finds himself caught in the above situation, does not immediately
stop any promotion of his election at the dinner, that occasion may be regarded as an
election meeting held to promote his candidature and, in that case, all the expenses
incurred for the said dinner will have to be counted towards the candidate’s election
expenses and be clearly set out in his election return. (Remark: An election meeting
is any meeting held to promote or prejudice the election of a particular candidate or
particular candidates.)

+ If the annual dinner is arranged by the chairman of the district organization for promoting
the election of the candidate and the chairman incurs election expenses without being
authorized by the candidate as his election expense agent, the chairman will contravene
section 23(1) of the ECICO, which stipulates that it is an offence for any person other
than the candidate or his authorized election expense agent to incur election expenses.

« Both the chairman and the candidate should note that if the dinner is deliberately
organized by the chairman to provide food, drink or entertainment with a view to
inducing the participants to vote for the candidate, the chairman has committed an
offence under section 12 of the ECICO. The candidate is also liable for the same
offence if he has the knowledge of and has consented to organizing the dinner for the
above purpose. (Remark: A person does not engage in corrupt conduct only because
he has served non-alcoholic drinks of any kind at an election meeting.)

+ When a candidate considers running or plans to run in an election, he should, as soon
as possible, inform organizations to which he is connected his intention to stand for
the election and remind these organizations to observe the ECICO. Candidates should
act prudently while conducting their electioneering. They should avoid attending any
functions which might easily cause suspicion of bribery. Any organizations, which
organize non-election-related activities during the election period, should avoid
mentioning election-related matters on the occasions. In case any participant of an
activity has openly promoted the election of a particular candidate, the organizer of the
activity should promptly stop him in order to avoid incurring election expenses for the
candidate inadvertently.
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Q15

A company owner comes to know that a major client of his company will stand as
a candidate in a LegCo geographical constituency election. In order to please the
client, the owner repeatedly requests his employees that they should vote for that
client and even hints that, by doing so, they may secure their jobs. Has the act of
this company owner contravened the law? Is the candidate concerned liable for
any offence? If supporters of some candidates use force and duress, and even
spread misleading messages to prevent electors from voting, are they liable for any
offence?

Al5

+ Section 13 of the ECICO makes it an offence for a person to use force or duress, or
threaten to use force or duress against another person, with a view to inducing the
latter to vote or not to vote at the election, or to vote or not to vote for a particular
candidate or particular candidates at the election. Duress includes causing financial
loss to a person by duress.

+ Persons who are in positions of influence should be prudent of their conduct when
canvassing votes for a candidate to avoid giving an impression of effecting duress
against others to vote for a particular candidate or particular candidates.

« The candidate has also contravened the ECICO if he has, expressly or by implication,
requested the company owner to use duress against the voters for inducing them to
vote or not to vote for a particular candidate or particular candidates at the election.

+ In addition, under section 14 of the ECICO, it is an offence for a person to induce
another person by deception to vote or not to vote at the election for a particular
candidate or particular candidates, or not to vote at the election. Section 14(1A) of
the ECICO also states that it is an offence for a person to wilfully obstruct or prevent
another person from voting at the election, or get another person to perform the
aforesaid act. Therefore, if someone uses deceptive means, such as spreading false or
misleading messages, or abets others to prevent electors from voting at the election by
deception, or using any ways to wilfully obstruct or prevent electors from voting, he may
contravene the law.

+ Force, duress, deceptive and obstructive behaviour seriously undermines the credibility
of elections. All candidates should call on their supporters to desist from the aforesaid
violations.



A candidate of the LegCo Election owns a company in the geographical
constituency in which he is contesting. In order to support the election of the
candidate, some of his employees use the company address in their applications
for registration as electors even though they are not living in the abovementioned
constituency and later vote at the election in the said constituency. Are the
employees liable for an offence? Will the candidate be legally liable for the act of his
employees?

A1é6

+ A person who knowingly or recklessly gives materially false or misleading information to
the electoral officer and subsequently votes at an election will breach section 16(1) of
the ECICO. The above employees, who are not living in the geographical constituency
where the candidate contests, will contravene the ECICO as they knowingly provide
false residential addresses to the electoral officer in their applications for registration as
electors and subsequently vote at the election.

+ The above candidate will also contravene section 16(2) of the ECICO if he invites
or induces his employees to vote at the said election knowing that they have given
materially false or misleading information to the electoral officer.

+ Even if the above employees have not voted at the election in the end, they will
still violate section 22 of the Electoral Affairs Commission (Registration of Electors)
(Legislative Council Geographical Constituencies) (District Council Geographical
Constituencies) Regulation (Cap. 541A) which is enforced by the Hong Kong Police
Force, for knowingly or recklessly making a statement which is incorrect in a material
particular when applying for registration as electors or updating changes of residential
addresses with the Registration and Electoral Office (REQO).

+ Any person who applies for registration as an elector or changes in the registered
particulars must provide the REO with true and correct information, particularly his
residential address. When an elector has moved, he should notify the REO as soon as
possible so as to update the registered address. If a person has any questions about
his eligibility to be registered as an elector, please enquire with the REO.
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Q17

What will happen to an elector or an authorized representative of a corporate elector
if he is disqualified from voting in a FC election but votes at the election? What if a
person invites or induces an elector or an authorized representative of a corporate
elector to vote at the election knowing that the latter has lost his eligibility to vote in
an FC election?

A17

+ A person who has ceased to be eligible to be registered as an elector or is no longer
eligible to be the authorized representative of a corporate elector is disqualified from
voting in an FC election pursuant to section 53 of the Legislative Council Ordinance
(Cap. 542). Any person who votes at the election knowing that he is not entitled
or eligible to do so will commit an offence under section 16(1) of the ECICO. For
example, where a person has been registered as an elector for an FC by virtue of
his membership with a specified body for the FC as stipulated under the law, if the
person has for whatever reason lost his membership with the specified body, he will be
disqualified from voting and is no longer eligible to vote at an election of the relevant
constituency despite the fact that the person’s registration particulars might still remain
in the final register of electors in respect of the FC and he might still receive a poll card
from the REO.

« It is also an offence under section 16(2) of the ECICO if a person invites or induces
an elector or an authorized representative of a corporate elector to vote at the election
knowing that the latter is not entitled or eligible to do so.

+ Anyone who has questions about his eligibility to vote can make an enquiry with the
REO.



(4) ELECTION EXPENSES AND

ELECTION DONATIONS

A serving LegCo member will be running in the upcoming LegCo Election. Besides
assigning his assistant to handle the electioneering matters, he also asks his
friends to assist in promoting his election voluntarily during the election period.
How should he declare the relevant election expenses and election donations?

A 18

Being a candidate, the serving LegCo member should count the expenses incurred
for assigning his assistant to handle his electioneering matters towards his election
expenses if the abovementioned expenses are incurred for the purpose of promoting
his election. Hence, the candidate should calculate the working time spent by his
assistant in handling the electioneering matters and include the salary of his assistant
on a pro rata basis in his election expenses, and clearly set it out in his election return.

Section 37(2)(b)(i) of the ECICO states that a candidate must ensure that the election
return is accompanied by an invoice and a receipt of each election expense of $500
or more. They should be issued by the goods or service providers giving particulars
of the expense. Therefore, if the apportioned salary of the assistant for handling the
electioneering matters is $500 or above, the candidate has to make sure that his
election return is accompanied by an invoice and a receipt issued by the assistant
giving particulars of the expenditure (e.g. name and salary of the assistant, and
signature of the assistant to certify receipt of the relevant payment). It is important to
note that the LegCo member is not allowed to claim reimbursement from the LegCo
secretariat for the proportion of the assistant’s salary that has been counted as an
election expense. He can only claim the remaining portion of the salary after deduction
of the election expense.

If his friends assist in promoting the candidate’s election in their own time, voluntarily,
personally and free of charge, the service they rendered is regarded as “voluntary
service” according to section 2(1) of the ECICO, which is not regarded as an election
expense or an election donation. Therefore, the candidate is not required to include
such service cost as his election expense or to set it out in his election return.

The candidate has to include other relevant costs incurred incidental to the
electioneering activities so arranged by his friends mentioned above, such as costs
of buying publicity materials, postage of mailing election advertisements, etc. in his
election expenses and clearly set out such costs, which do not fall within the definition
of “voluntary service”, in his election return.
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A candidate has borrowed some of his friends’ vehicles for use in his electioneering
activities. How should he declare the relevant expenses and donations?

A19

According to section 2(1) of the ECICO, any goods or service (excluding voluntary
service) provided to a candidate for the purpose of promoting the election of the
candidate or prejudicing the election of other candidates is an election donation. lts
value is also an election expense. Therefore, the candidate’s free rental of vehicles
from his friends for promoting his election is an election donation and its value is also
an election expense. The candidate should simultaneously set out the market rent of
the relevant vehicles as an election expense and an election donation in his election
return. If the value of each donation is more than $1,000, the candidate concerned
must, pursuant to the requirements of sections 19 and 37(2)(b)(ii) of the ECICO, issue
a receipt to each of the donors (i.e. the friends concerned) specifying the name and
address of the donor and particulars of the donation. Copies of the relevant receipt
must also be submitted with the election return.

The other relevant expenses incurred while the candidate has used the above vehicles
for his electioneering, such as gasoline fees and vehicle decoration costs, should
be counted as his election expenses and clearly set out in his election return. If the
expense of any item is $500 or above, the election return must be accompanied by
an invoice or receipt issued by the goods or service providers (e.g. gasoline supplier,
supplier of decoration materials for vehicles, etc.) giving particulars of the expense
(including date, information and amount of the goods or services, information of the
organization or person providing the goods or services, and information supporting that
the organization or person providing the goods or services has received the relevant
payment in full, such as name and signature of the recipient, or the stamp of the
receiving organization or signature of its authorized person).



Q 20

Several candidates of the LegCo Election rent an office for shared use of
electioneering. How should they calculate the election expenses? What should
the candidates do if they have not received the electricity bill before the statutory
deadline for lodging the election returns?

A 20

+ The above candidates should apportion the office rental and other expenses, such
as the cost for purchasing stationery for electioneering, electricity expense, Internet
service fees, etc. on a pro rata basis and clearly set out the expenses in the election
return of individual candidate.

« If the election expense of each item after apportionment is $500 or above, the election
return must be accompanied by relevant invoice and receipt issued by the goods or
service provider (e.g. property owner, suppliers, etc.), stating clearly how the election
expense of each item is apportioned. The invoices and receipts should also show the
particulars of the expenditure (e.g. date of rental, name of the goods or service provider,
details of goods or services, payment amount as well as the company chop/signature
of the goods or service provider and the date of payment so as to certify that the said
payment has been received in full by the goods or service provider). Since the original
invoices and receipts would have been submitted by one of the candidates, the other
candidates should provide the copies of the relevant invoices and receipts, set out the
names of all the candidates concerned who have shared the expenses in their election
returns, and state the name of the candidate who has submitted the original invoices
and receipts, so as to facilitate checking by relevant departments. The candidates who
submit the copies should confirm in the form of declaration that the copies of invoices
and receipts are true and correct.

+ It is important to note that the relevant invoices and receipts should be issued by the
goods or service providers. Invoices and receipts issued by the candidate himself, the
personal office of the candidate or any person purchasing the expense item on behalf
of the candidate, and the receipts for topping up the value of the electronic stored value
card (e.g. Octopus Card) do not meet the statutory requirements.

+ If the candidates have neither received nor paid the electricity bill before the deadline of
lodging election returns as specified by the law, they should state the expected amount
of electricity expense, scheduled date of payment of the outstanding claim in the
election returns and undertake to settle the relevant claim according to the scheduled
date. They should also submit the relevant invoice and receipt for an election expense
of $500 or above to the REO within 30 days from the payment date. Since the original
invoice and receipt will be submitted by one of the candidates, the other candidates
should provide copies of the relevant invoice and receipt.
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Q21

In order to save expenses, a candidate reuses old materials (e.g. publicity boards)
that had been used at previous elections, and uses materials provided by his
friends or other organizations in his electioneering activities. How should he count
the relevant election expenses and election donations? After the election, can
the unused amount of election donations be appropriated by the candidate for
providing community services in the future?

A 2]

+ A candidate should make sure that if the old materials are reused for the purpose of
promoting his election, the costs incurred in refurbishing as well as the estimated value
of the old materials (e.g. the value after depreciation) have to be counted towards
the candidate’s election expenses. The above estimated value and the cost incurred
should be listed separately and set out clearly in the election return. If the cost incurred
for refurbishing the old materials is $500 or above, the relevant invoices and receipts
issued by the goods or service providers should be submitted with the election return
so as to comply with the requirements of section 37(2)(b)(i) of the ECICO.

+ If the materials provided by the candidate’s friends or other organizations are given for
the purpose of promoting the election of the candidate or prejudicing the election of
other candidates, they are regarded as election donations. The same should be clearly
set out by the candidate in the election return. If the value of an election donation is
more than $1,000, according to sections 19 and 37(2)(b)(ii) of the ECICO, a candidate
is required to issue a receipt to the donor specifying the name and address of the
donor and particulars of the donation. A copy of the receipt must also be submitted
with the election return. As the aforesaid candidate has used the said materials for his
electioneering, he is also required to include the values of the materials in his election
expenses and set out clearly such expenses in his election return.

+ Section 18 of the ECICO provides that if a candidate or other person uses election
donations for a purpose other than meeting, or contributing towards meeting, the
candidate’s election expenses, or for a purpose other than promoting the election of
the candidate or prejudicing the election of another candidate, he engages in corrupt
conduct at an election. If the election donations have not been used for election
purpose, the candidate must, pursuant to the requirements of sections 19 and 37(2)(b)
(iii) of the ECICO, ensure that the relevant election donations are given to a charitable
institution or trust of a public character chosen by the candidate before the submission
of his election return. He is also required to submit a copy of the receipt issued by the
recipient organization together with his election return.

+ Hence, the candidate must not use his unused election donations for a purpose other
than meeting election expenses, such as for the purpose of providing community
services in the future.



Q 22

Will an elected candidate of a LegCo Election commit an offence for hosting a
celebration dinner to treat his election helpers? Should the expenses incurred for
the dinner be counted towards his election expenses? On the other hand, should
the relevant costs for displaying the publicity boards containing “thank you”
messages in the district after the announcement of the election result be counted
as election expenses?

A 22

+ If the dinner is hosted solely for the purpose of celebrating the election of a candidate
after he is elected and is in no way related to the promotion of his election, the relevant
expenses incurred need not be counted towards his election expenses.

+ However, if the dinner is hosted to honour the candidate’s promise made previously
to his election helpers, for instance, they would be rewarded with a dinner for their
electioneering assistance after the election, the hosting of the dinner is related to the
purpose of promoting his election and the expenses of the dinner should be counted
towards his election expenses and be clearly set out in his election return in accordance
with the law.

+ If the dinner is hosted as a reward for the electors’ having voted for the candidate, the
candidate will contravene section 12 of the ECICO. If the electors accept the dinner as
a reward for having voted for the candidate, they will also violate the ECICO.

+ Since the publicity boards containing “thank you” messages are displayed in the
district after the announcement of the election result and do not serve the purpose
of promoting the election of the above candidate or prejudicing the election of other
candidates, the relevant costs are not required to be counted towards the candidate’s
election expenses.
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(5) ELECTION RETURNS

Q23

What are the points a candidate should take heed of while submitting his election
return? Is a person required to submit an election return if, after being nominated
as a candidate at the election, he has withdrawn his nomination or his nomination
has been ruled invalid, or the candidate is returned uncontested, or not elected or
has not incurred any election expenses? What remedial actions can a candidate
take if he fails to lodge the election return within the period as required by the law?

A 23

Each candidate has to lodge with the Chief Electoral Officer (CEQO) an election return
setting out his election expenses and all election donations received at the election
before the expiry of the statutory period as required under section 37(1B) and (1C)
of the ECICO (i.e. before the expiry of the period of 60 days after the election of the
last constituency is settled*). According to section 37(2)(b) of the same legislation, the
election return must be accompanied by:

(1) in the case of each election expense of $500 or more, an invoice and a receipt
giving particulars of the expenditure issued by the goods or service provider;

(2) in the case of each election donation of more than $1,000 in value, a copy of
the receipt issued to the donor specifying the name and address of the donor
and the particulars of the donation;

(3) a copy of the receipt given by a charitable institution or trust of a public
character to which the candidate has chosen to give his election donations
(including anonymous election donations of more than $1,000 in value, unused
election donations and election donations that exceed the prescribed maximum
amount of election expenses);

(4) (if applicable) a written explanation setting out the reason why an election
donation was not disposed of in accordance with paragraph (3) above; and

(5) a declaration verifying the contents of the election return.

* For LegCo Election, an election is settled when the result of the election is notified

in the Gazette or the election is declared to have failed.



A candidate should complete the election return carefully so as to avoid any errors. He
is advised to cross check the election expense items provided in the election return
with the record of his election advertisements made available for public inspection and
ensure the amount shown on the invoices and receipts are the same as those filled in
the election return.

A candidate who makes a statement that the candidate knows or ought to know is
materially false or misleading in an election return lodged under section 37 of the
ECICO engages in corrupt conduct at an election under section 20 of the ECICO.

According to section 2 of the ECICO, a "candidate" is defined not only as a person
who stands nominated as a candidate at an election, but also a person who, at any
time before the close of nominations for an election, has publicly declared an intention
to stand as a candidate at an election. A person has to submit his election return to
the CEO within the period as required by the ECICO even if, after being nominated
as a candidate at the election, he has withdrawn his nomination or his nomination has
been ruled invalid, or the candidate is returned uncontested, or not elected or has not
incurred any election expenses.

A candidate who is unable or has failed to lodge an election return before the end of
the permitted period as required by the ECICO can, according to section 40(1) of the
ECICO, apply to the Court of First Instance ("the Court") for an order allowing him to
lodge the election return with the CEO within such further period as the Court specifies.
The candidate, however, has to satisfy the Court that the inability or failure to comply
with the requirement to lodge an election return was attributable to the candidate’s
illness or absence from Hong Kong; or the death, iliness, absence from Hong Kong or
misconduct of his agent or employee; or inadvertence or an accidental miscalculation
by the candidate or any other person; or any reasonable cause, and was not due to the
candidate’s bad faith. It should be noted that, according to previous Court judgements
regarding applications for relieving election-related penalties and liabilities, the Court
will critically review the justifications put forward by the applicant, with emphasis on
whether the applicant has placed enough significance on complying with the relevant
obligation.
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Q 24

What measures can a candidate take to remedy the situation, if he has submitted an
election return that contains minor errors or false statements?

A 24

It is stipulated in section 37A of the ECICO that if there is any error or false statement
in a candidate’s election return (including an error or false statement in any document
accompanying the election return; or a failure to submit any document required by
section 37(2)(b) of the ECICO in relation to the election return), the candidate may
lodge with the Chief Electoral Officer (CEQO) a copy of the election return which is
marked with the necessary revision to have the error or false statement corrected
within 30 days after the date on which the candidate receives a notice from the CEOQO,
provided that the aggregate value of those errors or false statements does not exceed
the prescribed limit ($30,000 for any LegCo geographical constituency elections, and
$5,000 for any LegCo functional constituency or the Election Committee constituency
elections) and after including such value of errors or false statements, the aggregate
amount of the candidate’s election expenses does not exceed the maximum amount
of election expenses prescribed for that particular election (please refer to p.102-103).
If the nature of the error or false statement is a failure to set out an election expense
or election donation in the election return, the copy of the revised election return must
be accompanied by the relevant documents as required under section 37(2)(b) of the
ECICO, e.g. invoice and receipt of an election expense, copy of receipt of an election
donation, and an explanation (if applicable). In addition, the copy of the revised election
return must be accompanied by a declaration by the candidate in a specified form
verifying the contents of the copy of the revised election return to be true.

According to section 20 of the ECICO, if a candidate, in a copy of the revised election
return lodged under section 37A of the ECICO, makes a statement that the candidate
knows or ought to know is materially false or misleading, he engages in corrupt conduct
at an election.

A candidate can, according to section 40(3) and (4) of the ECICO, apply to the Court of
the First Instance (“the Court”) for an order enabling the candidate to correct any error
or false statement in an election return or in any document accompanying the return.
The candidate, however, has to satisfy the Court that the error or false statement
was due to the misconduct of his agent or employee; inadvertence or an accidental
miscalculation by the candidate or any other person; or any reasonable cause, and was
not due to the candidate’s bad faith.



A candidate who fails to submit the required invoices, receipts or copies of receipts
can, according to section 40(5) and (6) of the ECICO, apply to the Court for an order
excepting the candidate from submitting the said documents. The candidate, however,
has to satisfy the Court that the non-compliance was due to the misconduct of his
agent or employee; inadvertence or an accidental loss or destruction of the documents
concerned by the candidate or any other person; or any reasonable cause, and was not
due to the candidate’s bad faith. It should be noted that, according to previous Court
judgments regarding applications for relieving election-related penalties and liabilities,
the Court will critically review the justifications put forward by the applicant, with

emphasis on whether the applicant has placed enough significance on complying with
the relevant obligation.
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Bribing persons to stand as candidates at an election

A person (A), a founder (B) and a member (C) of an organization (“the Trio”) conspired
to accept a bribe of $200,000 for getting C to stand as a candidate at a District Council
Election. A also offered at least $850,000 as bribes to five other persons to induce them
to stand as candidates themselves or to get other persons to stand as candidates at the
election.

The Trio reached an agreement after a meeting. They conspired to make B accept from
A a sum of $150,000 to $200,000 for getting C to stand as a candidate at a specified
constituency of the election. Later, A claimed that the election proposal prepared by the
organization for C was not good enough, and eventually, he only paid $36,000 in cash to B.

On the other hand, A offered at least $850,000 as bribes to five other persons to induce
them to stand as candidates themselves or to get other persons to stand as candidates at
various specified constituencies of the election, but the requests were all turned down.

After trial, the Trio were sentenced to imprisonment for 2 years to 3 years and 3 months
after being found guilty of section 7 of the Elections (Corrupt and lllegal Conduct)
Ordinance (ECICO) (Cap. 554), by offering an advantage to induce another person to
stand as a candidate or get a third person to stand as a candidate in the election, and
conspiracy to accept an advantage as an inducement to getting a third person to stand as
a candidate in the election.

The judge said bribery at elections was a serious offence and undermined the credibility of
the electoral system. The court had to send out a clear message to members of the public
that any offenders would be severely punished so as to serve as a deterrent. One of the
defendants later appealed to the Court of Final Appeal but the appeal was dismissed. The
court held that the defendant had intentionally and corruptly offered an advantage to other
co-defendants as an inducement for them to stand at the election for their own personal
gain. The act had undermined a fair, open and honest election.



Election bribery

A candidate of a District Council Election and his four supporters formed a welfare
association about one month before the election and provided refreshments, entertainment
and other advantages to electors in the name of the association to induce them to vote for
the candidate at the election.

The association organized more than 10 dinner banquets costing over $1,000,000 for
the electors amongst its members, who only had to pay $20 to join the banquets. When
the candidate showed up at the banquets, officers of the association repeatedly made
gestures implying the candidate number of the candidate and mentioned slogans relating
to the candidate number.

During the election period, the association offered one-day local tours almost every day
and the members who joined were given bread and drinks for free. They organized a total
of 38 tours and the total cost including that of lunch banquets was more than $390,000.
The candidate and the four supporters did not only show up constantly to greet the
participants, but also welcomed the coaches on the return trip on the polling day. They
also provided flu vaccination services to residents in the district for free, and distributed
$100 cash coupons for paying medical expenses or exchanging for food or other products
at a private clinic or a health centre. Before the polling day, reusable bags were distributed
to the residents in the district in the name of the welfare association, containing a health
book which clearly showed the candidate number. The costs of the welfare association
in organizing the relevant activities were the candidate’s election expenses, which vastly
exceeded the prescribed level of expenditure.

After trial, the five were sentenced to 27 to 33 months’ imprisonment after being found
guilty of various charges of conspiracy to commit offences under the ECICO, including
section 11 (corrupt conduct to bribe electors and others at elections), section 12 (corrupt
conduct to provide others with refreshments and entertainment at elections) and other
sections relating to election expenses.

The court said that it was a very large scale of election corruption case. The relevant
persons carefully planned and orchestrated various corrupt acts spanning over a long
period of time, intending to influence electors’ voting preference. The court also delivered
a clear message that any persons taking part in election bribery, irrespective of their
background and social status, would not be given lenient sentences by the court.
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Bribing electors with free services

A candidate of a District Council Election employed some student nurses to set up a booth
in the district twice during the election period to provide the elderly with free health check
services, including blood pressure checks and body weight measurements. The candidate
placed his campaign publicity posters near the booth. Apart from checking blood pressure
for the residents, the student nurses also gave out ball pens bearing the candidate’s
election slogan and calendar cards having the candidate’s name and candidate number
printed on them. The student nurses were also instructed that when they were giving
out the free gifts, they should remind the residents of the polling day and invite them to
support the candidate. In the course of these activities, the candidate, who was wearing
his election sash, also canvassed votes from passers-by.

After trial, the candidate was sentenced to 9 weeks' imprisonment after being found guilty
of offering advantages to other persons in return for their votes, contrary to section 11 of
the ECICO. In passing the sentence, the magistrate stated that a custodial sentence had
to be meted out in view of the seriousness of the offences.

The candidate later appealed against his convictions, claiming, amongst others, that he,
as a then District Councillor, had been providing such health check services regularly
in the district one year before the material time. However, the Deputy Judge of the High
Court dismissed the appeal considering all such evidence which showed that the health
check activities held on the two days were in fact part of the candidate’s election campaign
and he did provide advantages therein to induce electors to vote for him.



Providing “dim-sum” to canvass votes

Three days after a District Council Election candidate submitted his nomination form, he
organized a tea gathering for electors at a restaurant in the name of a community service
centre of which he was the chairman. He made a reservation with the restaurant for a
dim-sum tea gathering. The restaurant charged $30 per head while he sponsored the
remaining amount after selling admission tickets to the participants at $20 each and also
held a lucky draw. Eventually the candidate arranged 11 tables to serve the participants
and $3,300 was incurred in total.

The candidate was found guilty of ECICO offences, including section 12 to meet all or
part of the cost of providing food, drink and entertainment for the participants of the tea
gathering for the purpose of inducing them to vote at the election for him. He was ordered
to perform 100 hours of community service.

The magistrate pointed out that although the candidate did not mention any election
matters in the tea gathering, he did publicly make some remarks indicating that he was a
candidate. The magistrate opined that vote canvassing might not necessarily be done in
an explicit way, but could be subtly done or implied.
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Piles of cash for vote

A Rural Committee Election candidate visited an elector twice in person to ask the latter to
vote for him at the election. Before the candidate left in the second meeting, the candidate
had left $130,000 in cash to bribe the elector to vote for him at the election.

The candidate was sentenced to 14 weeks’ imprisonment after being found guilty of
engaging in corrupt conduct at an election, contrary to section 11 of the ECICO. In his
reasons for sentence, the magistrate emphasized that the court had the duty to ensure
that elections were clean and fair in order to maintain the confidence of the public.

The Court of Appeal later granted the Secretary for Justice’s application for a review of
the sentence and agreed that the candidate had acted in flagrant disregard of the sanctity
and integrity of the electoral system, adding that the court was duty bound to impose
deterrent sentences to stop any corrupt and illegal practices at elections. The Court of
Appeal quashed the original sentence which was considered manifestly inadequate and in
substitution imposed a sentence of 12 months’ imprisonment on the candidate.

Vote-rigging

In a District Council Election, a large number of persons were found to have used false
residential addresses (including using residential addresses of other persons or non-
residential buildings) for registration as electors of the same constituency and voted on
the polling day. Some persons provided their addresses for others to register as electors
of that constituency. More than 40 persons were charged with section 16 of the ECICO
or conspiracy to defraud. Some pleaded guilty while others were convicted by the court.
Sentences ranged from community service order to 1 year’s imprisonment.

In separate trials, different magistrates remarked that “vote-rigging” was a serious offence,
thus warranting imposition of a deterrent sentence. The court had to convey a message to
the public to safeguard a clean and fair electoral system.



Inciting others to cast invalid votes at an election

During the election period of a Legislative Council Election, a netizen shared a post
published by a person who had left Hong Kong and was currently wanted by the ICAC to
nine social media groups to incite viewers not to vote at the election.

The netizen was subsequently charged with illegal conduct to incite another person not
to vote, or to cast an invalid vote, by activity in public during the election period, contrary
to section 27A of the ECICO. The netizen pleaded guilty to the nine charges, and was
sentenced to 2 months’ imprisonment which was suspended for 2 years.

In sentencing, the magistrate remarked that the defendant’s acts would affect the fairness
of an election and induce others to cause an election not being able to proceed in an
orderly manner.

Lack of written consent of support

A candidate of a District Council Election claimed to have obtained support from a group
of supporters in his election advertisement, but failed to obtain written consent from some
50 people or organizations amongst the supporters before publication. The candidate was
later elected at the election and one of the defeated candidates filed an election petition
challenging the result of the election, with one of the grounds being that the elected
candidate had breached section 27 of the ECICO for publishing election advertisement
that included a false claim of support. After hearing, the Court of First Instance ruled that
the candidate was not duly elected at the election and a by-election should be held.

The candidate made an application to the Court of First Instance for an order to relieve
him from penalties, claiming that all supporters had given verbal consent and that his non-
compliance with section 27 was due to his inadvertence. The court considered that the
evidence did not explain what steps were taken by the candidate to verify that the relevant
written consents had been obtained before publishing the election advertisements and did
not regard the omission as inadvertent, and refused to grant him a relief order.

The candidate who was subsequently charged with section 27 of the ECICO, i.e. illegal
conduct to publish election advertisement that included false claim of support, pleaded
guilty and was fined $15,000.

In sentencing, the magistrate remarked that if a candidate obtained only verbal consent but
lacked written consent as required by the legislation, the candidate had to shoulder legal
responsibility. The candidate should be responsible for ensuring that his electioneering
complied with the requirements of the legislation.
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Lodging false election return

A candidate of a Legislative Council Election, after the election is settled, had lodged with
the Registration and Electoral Office (REO) a false election return before the statutory
deadline, with an attempt to defraud the REO of election expenses.

Due to the COVID-19 pandemic, the Government announced the discontinuation of
the election and postponed the election by one year. Eligible candidates, including the
defendant, were entitled to receive a payment from the Government equivalent to their
declared election expenses. Candidates were required to submit an election return by a
specified deadline setting out all election expenses and election donations incurred for the
election.

The defendant then submitted to the REO an election return together with supporting
documents and a claim form to apply for the Government payment. He declared in the
election return that he had incurred election expenses totaling $24,000 for engaging three
election assistants. The ICAC investigation revealed that the three purported election
assistants had neither assisted in the electioneering of the defendant nor received any
salary for that purpose.

The candidate was later charged with section 20 of the ECICO for making a statement that
the candidate knew was materially false or misleading in an election return. The candidate
pleaded guilty to the charge, and was sentenced to 2 months’ imprisonment.

Failure to submit election return

A defeated candidate in a District Council Election did not lodge with the Registration and
Electoral Office (REO) his election return by the specified date after the election results
were published, as required under section 37 of the ECICO.

The REO had reminded the candidate by emails and a phone call to lodge his election
return by the statutory deadline. However, the REO did not receive his election return by
the deadline.

The candidate was later charged with section 38 of the ECICO for failing to lodge an
election return. Having considered the significant public interest involved, the candidate
was sentenced to 6 months’ imprisonment. Later, the candidate appealed against the
sentence. The Court of First Instance ruled that a starting point of 4 months’ imprisonment
would be appropriate.



Penalties

According to the ECICO, any person convicted of engaging in corrupt conduct at an
election is liable on conviction to a fine of $500,000 and to imprisonment for 7 years. Any
person convicted of engaging in illegal conduct at an election and failed to comply with
section 37 of the ECICO is liable on conviction to a fine of $200,000 and to imprisonment
for 3 years.

A person convicted of having engaged in corrupt or illegal conduct under the ECICO will
be disqualified from being nominated as a candidate for the election of, or from being
elected as, the Chief Executive, a member of the Election Committee or Legislative
Council or District Council, or a Rural Representative, or from being appointed as a District
Council member, or from registering as an ex-officio member of a District Council, or from
being nominated as an Election Committee member, or from registering as an ex-officio
member in the Election Committee, for 5 years from the date of conviction.
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PART IlI

Dos and Don’ts Checklist
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Candidates and election helpers of the Legislative Council Election should note the following:

(1) STANDING AS CANDIDATES

Bribery

Ed Do not engage in, or authorize another person either expressly or by implication to
engage in, any of the following conduct:

1. offering an advantage as an inducement to or a reward for any person’s standing
or not standing as a candidate at the election;

2. offering an advantage as an inducement to or a reward for any person having been
nominated as a candidate at the election to withdraw his nomination or not to use
his best endeavours to promote his election.

Ed Do not solicit or accept an advantage as an inducement to or a reward for
1. any person’s standing or not standing as a candidate at the election;

2. any person having been nominated as a candidate at the election to withdraw his
nomination; or

3. any person not to use his best endeavours to promote his election.

Using or Threatening to Use Force or Duress
E3 Do not engage in, or authorize another person either expressly or by implication to
engage in, any of the following conduct:

1. using or threatening to use force or duress to induce any person to stand or not to
stand as a candidate at the election;

2. using or threatening to use force or duress to induce any person having been
nominated as a candidate at the election to withdraw his nomination.

Engaging in Deceptive Behaviour
E3 Do not engage in, or authorize another person either expressly or by implication to
engage in, any of the following conduct:

1. inducing any person, by deception, to stand or not to stand as a candidate at the
election;

2. inducing any person, by deception, having been nominated as a candidate at the
election to withdraw his nomination.

Nomination Paper

Ed Do not deface or destroy a completed or partly completed nomination paper to prevent
or obstruct any person from standing for an election.



(2) ELECTIONEERING

Statements about a Candidate

E3

E3

Do not publish a statement, knowing it to be false, that a person is or is no longer a

candidate at the election.

Do not publish any materially false or misleading statement of fact, including (but not
limited to) a statement concerning the character, qualifications or previous conduct of a
candidate or candidates for the purpose of promoting or prejudicing the election of the
candidate(s).

Election Advertisements

E3

Do not publish an election advertisement that includes the name or logo of a person
or an organization; or the pictorial representation of any person in such a way as to
imply, or to be likely to cause electors to believe, that the candidate concerned has the
support of the person or organization, unless:

1. prior written consent from the supporting person or organization has been
obtained; or

2. the candidate or the person who publishes the election advertisement has neither
requested or directed nor authorized any other person to request or direct the
inclusion of such name, logo or pictorial representation in the advertisement (e.g.
the contents of the election advertisement have been provided by the supporters
themselves out of their own volition).

Remark: A person must obtain approval from the governing body of the organization or by
a resolution of the members of the organization passed at a general meeting before giving
a consent in writing to the inclusion in an election advertisement of the name or logo of or
associated with the organization.

Do not modify, or authorize another person to modify, the name, logo or pictorial
representation or any other content of an election advertisement provided by a
supporting person or organization unless prior written consent has been obtained from
the supporting person or organization.

Do comply with the requirements applicable to election advertisements under the
relevant EAC Regulation and the Guidelines on Election-related Activities in respect of
the Legislative Council Election issued by the EAC.

Remark: A document published by a candidate during an election period (i.e. the period which
begins on the first day of the nomination period and ends on the polling day for the election) that
gives details of the work done by the candidate in the capacity of the Chief Executive, a member
of the Election Committee, a member of the Legislative Council, a member of a District Council,
a member of the Heung Yee Kuk, the Chairman or Vice-Chairman or a member of the Executive
Committee of a Rural Committee, or a Rural Representative, is also an election advertisement.
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(3) VOTING

Bribery

Ed Do not without reasonable excuse engage in, or authorize another person either
expressly or by implication to engage in, any of the following conduct:

1.

offering an advantage as an inducement to or a reward for any person’s voting or
not voting for a particular candidate or particular candidates at an election;

offering an advantage as an inducement to or a reward for any person’s not voting
at an election.

Providing Refreshments or Entertainment

Ed Do not engage in, or authorize another person either expressly or by implication to
engage in, any of the following conduct:

1.

providing or meeting all or part of the cost of providing any food, drink or
entertainment as an inducement to or a reward for any person’s voting or not
voting for a particular candidate or particular candidates at an election;

providing or meeting all or part of the cost of providing any food, drink or
entertainment as an inducement to or a reward for any person’s not voting at an
election.

Using or Threatening to Use Force or Duress

3 Do not engage in, or authorize another person either expressly or by implication to
engage in, any of the following conduct:

1.

using or threatening to use force or duress against any person to induce the
person to vote or not to vote at an election, or to vote or not to vote for a particular
candidate or particular candidates at an election;

using or threatening to use force or duress against any person because the person
voted or refrained from voting at an election, or voted or refrained from voting for a
particular candidate or particular candidates at an election;

3. preventing an elector from voting at an election by abduction.
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Engaging in Deceptive Behaviour
E3 Do not engage in, or authorize another person either expressly or by implication to
engage in, any of the following conduct:

1. inducing any person by deception to vote or not to vote for a particular candidate
or particular candidates at an election;

2. inducing any person by deception not to vote at an election.

Other Offences in relation to Voting
3 Do not wilfully obstruct or prevent any person from voting at the election or get another
person to obstruct or prevent a third person from voting at the election.

E3 Do not incite another person not to vote or to cast invalid vote at the election by
carrying out any activity in public during the election period.

Ed Do not invite or induce any person to vote at an election knowing that the person is not
entitled to do so.

Ed Do not invite or induce any person to vote at an election knowing that the person has
given materially false or misleading information to an electoral officer.

3 Do not destroy, deface, take or otherwise interfere with a ballot paper in use or that has
been used at an election, without lawful authority.

£4 Do not destroy, remove, open or otherwise interfere with a ballot box in use at an
election, without lawful authority.
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(4) ELECTION EXPENSES AND
ELECTION DONATIONS

Election Expenses

£ Do not incur election expenses more than the prescribed maximum amount for the
constituency concerned for the Legislative Council Election.

Maximum Amount

Constituencies of Election
Expenses

(A) Geographical Constituency (GC)

Hong Kong Island East GC $3,310,000
Hong Kong Island West GC $2,900,000
Kowloon East GC $3,110,000
Kowloon West GC $3,110,000
Kowloon Central GC $3,110,000

New Territories South East GC $3,040,000
New Territories North GC $2,760,000
New Territories North West GC $3,310,000
New Territories South West GC $3,450,000
New Territories North East GC $3,110,000
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(B) Functional Constituency (FC)

Heung Yee Kuk FC
Agriculture and Fisheries FC
Insurance FC
Transport FC
Finance FC
Sports, Performing Arts, Culture and Publication FC
Technology and Innovation FC
Catering FC

for an election for an FC (other than listed above)
with not more than 5,000 registered electors

for an election for an FC (other than listed above) with
more than 5,000 but not more than 10,000 registered
electors

for an election for an FC (other than listed above)
with more than 10,000 registered electors

(C) Election Committee Constituency

£3 Do not incur election expenses in excess of the amount specified in the authorization if

you are an election expense agent.

E3 Do not incur election expenses at or in connection with an election unless you are
a candidate incurring election expenses solely for yourself or you are a candidate’s
authorized election expense agent (except that person publishes an election
advertisement on the Internet; and the only election expenses incurred by that person
for the purpose of publishing the advertisement are the electricity charges and/or

charges necessary for accessing the Internet).

$133,000

$213,000

$425,000

$639,000

$213,000
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Election Donations
3 Do not use election donations for a purpose:

1. other than that of meeting a candidate’s election expenses; or

2. other than that of promoting a candidate’s election or prejudicing the election of
another candidate or other candidates.

Do issue to the donor a receipt for any election donation of more than $1,000 in value,
specifying the name and address of the donor and particulars of the election donation.

Do give election donations of more than $1,000 in value without issuance of receipts
as required (including anonymous donations), unused election donations and election
donations that exceed the prescribed maximum amount of election expenses to a
charitable institution or trust of a public character chosen by the candidate before
lodging the election return.

Election Returns

Do lodge an election return with the Chief Electoral Officer (“CEQ”) clearly setting out
all election expenses incurred by a candidate and his authorized election expense
agent(s); and all election donations received by or on behalf of the candidate by the
statutory deadline as required under section 37 of the ECICO.

Do lodge the election return with:

1. in the case of each election expense of $500 or more, an invoice and a receipt
giving particulars of the expenditure issued by the goods or service provider;

2. in the case of each election donation of more than $1,000 in value, a copy of the
receipt issued to the donor specifying the name and address of the donor and the
particulars of the donation;

3. a copy of the receipt given by a charitable institution or trust of a public character
to which the candidate has chosen to give his election donations (including
anonymous election donations of more than $1,000 in value, unused election
donations and election donations that exceed the prescribed maximum amount of
election expenses);

4. (if applicable) a written explanation setting out the reason why an election donation
was not disposed of in accordance with (3) above; and

5. a declaration verifying the contents of the election return.



Do lodge the election return with the CEO within the period as required by the law if
a person, at any time before the close of nominations for the election, has publicly
declared an intention to stand as a candidate at the election; even if, he does not
submit the nomination form in the end; or after being nominated as a candidate at the
election, he has withdrawn his nomination or his nomination has been ruled invalid; or
he is returned uncontested, or not elected, or has not incurred any election expense.

Remark: A “candidate” is defined not only as a person who stands nominated as a candidate,
but also a person who, at any time before the close of nominations for an election, has publicly
declared an intention to stand as a candidate at the election.

Ed Do not make any statement that the candidate knows or ought to know is materially
false or misleading in the election return or the revised copy of the election return
lodged under section 37A of the ECICO.

(5) ELECTION PETITION / ELECTION APPEAL

E3 Do not withdraw an election petition/election appeal for an advantage.

Ed Do not offer an advantage as an inducement to or a reward for any person’s
withdrawal of an election petition/election appeal.

E3 Do not solicit or accept an advantage as an inducement to or a reward for any
person’s withdrawal of an election petition/election appeal.

Elections (Corrupt and lllegal
Conduct) Ordinance
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Any person who discovers or suspects any conduct in contravention of the Elections
(Corrupt and lllegal Conduct) Ordinance (ECICO) (Cap. 554) should make a report to the
Independent Commission Against Corruption (ICAC) without delay.

Members of the public may contact one of the 7 ICAC Regional Offices or the 24-hour
Report Centre (Address: 303 Java Road, North Point, Hong Kong), call the 24-hour ICAC
Report Corruption Hotline 25 266 366 or write to Hong Kong GPO Box 1000 to make a
report to the ICAC.

The ICAC appeals to members of the public to report on suspected corruption. However,
any person who knowingly makes or causes to be made to an ICAC officer a false report
of the commission of any offence, or misleads an ICAC officer by giving false information
or by making false statements or accusations may contravene section 13B of the
Independent Commission Against Corruption Ordinance (Cap. 204) and may be liable on
conviction to a fine at level 4 and to imprisonment for 1 year.

Any person who wishes to make enquiries on the ECICO may call the Clean Election
Enquiry Hotline 2920 7878, or approach any ICAC Regional Office from 9:00am to 7:00pm
from Mondays to Fridays (closed on Saturdays, Sundays and public holidays). Any person
who wishes to obtain details about the clean election education and publicity programmes
may browse the “Clean Election Website” (www.icac.org.hk/elections).

numbers of the ICAC
Regional Offices
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