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Foreword

Business operators and their employees may frequently come into contact or
interaction with public servants (including government officers or members and
staff of public bodies) in official dealings or private social activities. While it
may be common practice or custom in the business sector to offer gifts and
hospitality to one’s business contacts with a view to maintaining good business
relationship and personal relationship (“guan xi”), if their business contacts
are public servants, one has to be wary of the relevant legal provisions and
regulations so as to avoid falling into the trap of breaching the law, or having
their business reputation tarnished.

To help business operators/managers and any individuals maintain a high
standard of integrity in their dealings with public servants, the ICAC has
published an Integrity and Corruption Prevention Guide on Managing
Relationship with Public Servants (the Guide) to provide practical guidance
on the relevant legal and probity requirements for their reference. This Quick
Starter Guide is a concise version of the Guide to enable users to have a
quick grasp of the relevant legal provisions, rules and regulations governing
dealings between public servants and other persons; lessons learnt from
some past cases of breaches; and the key control measures/best practices
recommended in the Guide for adoption by companies.

Disclaimer

Descriptions and explanation of legal requirements under the Prevention of Bribery Ordinance and other relevant
ordinances/laws in this Guide are necessarily general and abbreviated for ease of understanding. Users of the Guide
are advised to refer to the original text of the relevant ordinances/laws or seek legal advice on particular issues where
necessary. The ICAC will not accept any responsibility, legal or otherwise, for any loss occasioned to any person acting
or refraining from action as a result of any material in this Guide.

Case scenarios are used in this Guide to illustrate the legal requirements and corruption risks and to highlight the les-
sons learnt. While they are drawn up based on actual corrupt practices, each case scenario is hypothetical and does
not mean to refer to any particular case or relate to any particular company or person. The advice and tips given in the
Guide are by no means prescriptive or exhaustive, and are not intended to substitute any legal, regulatory or contrac-
tual requirements. Users should refer the relevant instructions, codes and guidelines issued by the relevant authorities
as well as by their employers as appropriate, and apply appropriate practices that best suit the operational needs and
risk exposures of their companies and business environment.

Throughout this Guide, the male pronoun is used to cover reference to both the male and female. No gender prefer-
ence is intended.




Prevention of Bribery Ordinance (POBO) (Cap. 201)

@ section 4 of POBO
It is an offence for any person to offer any advantage to a public servant
with the purpose of inducing or rewarding that public servant for any act
in relation to his official duties.

@ Section 8 of POBO
It is an offence for any person to offer any advantage to a public servant
while having dealings of any kind with the government department or
public body in which the public servant is employed.

@ Advantage includes gift, loan, fee, reward, commission, office, employment,
contract, payment of loan, discharge of liability, service, favour, etc., but
does not include entertainment. Entertainment means the provision of
food or drink for consumption on the occasion when it is provided, and any
other entertainment connected with, or provided at the same time as, such
provisions.

It cannot be a defence to claim that
It is a misconception that there a limit any advantage accepted or offered is
on the value of the advantage (e.g. $500), customary in any profession, trade,
below which offering/acceptance will not vocation or calling.
amount to bribery.

Ticket to a sport event or
If there is a corrupt purpose, ' concert, hotel accommodation,

the offering or acceptance of g otc. which may be regarded

advantage of any value will as “hospitality” in some other

amount to bribery. jurisdictions, are advantages
under the POBO.

Mind that under Section 8 of the POBO, the offer of
advantage does not need to be associated with a
request for reciprocal act by the public servant.

Aiding and Abetting to Commit Misconduct in Public Office (MIPO)

@ It is an offence for any person to aid or abet the commission by public official
of the Common Law offence of MIPO.

© refer to Section 1.2 of the Guide for what amounts to MIPO
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Administrative Rules and Regulations Governing Public Servants

@ Government officers are subject to stringent administrative rules and
regulations (e.g., circulars issued by the Civil Service Bureau) on integrity and
conduct covering acceptance of advantages, conflict of interest, etc.

@ Public servants who are members or employees of public bodies are governed
by rules and guidelines laid down by individual public bodies, normally with
reference to the probity standards of the Government.

Key Rules and Regulations Governing Government Officers

Acceptance of advantage

¢ In private capacity: follow the rules set out in the Acceptance of
Advantage (Chief Executive’s Permission) Notice.

¢ |n official capacity: decline the advantage as far as possible; where
it is not appropriate to decline, seek directive on the disposal of
advantage so offered.

Acceptance of sponsored visit

e |nofficial capacity: decline sponsorship
offered by private commercial
organisations or organisations/
individuals under the regulation of/
having dealings with the department.

Acceptance of entertainment

e Should not accept lavish,
unreasonably generous or
frequent entertainment; or any
entertainment that is likely to give
rise to conflict of interest, put
them in an obligatory position;
compromise their impartiality or
judgement, or bring them or the
public service into dispute.

In private capacity: should not solicit or
accept sponsorship which has or could
have given rise to a conflict of interest.

Conflict of interest

e Avoid or declare, as appropriate,
any conflict of interest that may
arise or has arisen when carrying
out official duty or dealing with
members of the public.

Outside work and activities
e Must obtain permission before

Post-service employment

taking up any paid outside
work, or unpaid outside work
which may constitute any
conflict of interest.

e Must obtain permission before taking
up any work during the prescribed
periods (final leave period, minimum
sanitisation period and control
period), unless the work is unpaid
and taken up with specified non-
commercial organisations.




Case Scenarios

(a) Bribery - Licensing or other regulatory functions

Licence A mah-jong school operator submitted an application
Application : to a government department for a licence to establish
\ a new mah-jong school.

The operator was informed that his application would
likely be turned down as his proposed premises
were close to a school and a church, and there were
objections from local community.

At a meeting with the subject government
officers, the operator offered an envelope
containing winning lottery tickets to the = -
officers, and solicited the latter’s assistance in his licence B
application.

The officers refused to accept the advantages and referred =
N

the incident to the ICAC. The mah-jong school operator
was convicted.

(b) General sweetening - Law enforcement

A businessman had been arrested and charged, on serval occasions, by a law
enforcement agency for a number of suspected minor criminal offences, etc.

A senior officer of the agency, who was a friend of the businessman, was responsible
for handling and investigating the cases, and the
businessman was aware of this.

Meanwhile, the businessman, in a social
gathering, offered to provide free

accommodation to the senior officer
for a few months, and the officer
accepted it.

Although the businessman did not
specifically ask for a favour or help
from the officer, the intention was
to “sweeten” the officer in view of
his official capacity.

The incident was reported to the ICAC.
Both the businessman and the officer were
convicted.




(c) Offering advantages to public servants while having business
dealings - Customary gifts

A contractor was responsible for carrying out certain road repair and improvement works,
including temporary traffic arrangements for the works, in the New Territories.

To ensure road safety, all temporary traffic arrangements for such road works were subject
to approval by a law enforcement agency.

While having such business dealing with the law enforcement agency, the proprietor of

the contractor offered over a dozen boxes of
mooncakes to an officer of the agency.
Despite the officer’s refusal to accept,

he insisted and left the mooncakes
behind.

The officer, after consulting his

supervisor, referred the case to

the ICAC. The contractor was
convicted.

A contractor was awarded a multi-million dollar
contract by a government department for
the replacement and maintenance of air-
conditioning systems in various government
properties.

A senior officer of the department was tasked to
supervise and certify completion of the works.

The senior officer used a contract car provided by a
manager of the contractor on more than a hundred occasions for private purposes,
and also accepted lavish meals and karaoke entertainment offered by the manager
on many occasions.

Meanwhile, he assisted the manager to make
false entries in claiming payment from the
latter’s employer - the contractor.

The senior officer was found guilty
of MIPO, and the manager aiding and
abetting him in committing MIPO.




Anti-bribery and Ethical Practices

Key Principles

Any organisation and person shall NOT:

(¢ offer advantage to a public servant with the intention to influence the public
servant in the performance of his official duties;

() offer advantage to a public servant with the intention to keep him “sweet”,
with a view to obtaining a favourable disposition in the future in relation to his
official duties/capacity; and

(9 offer advantage to any public servant while have dealings of any kind with the
government department or public body in which he is employed.

Smart Tip

Even if there is no intention to bribe, it is
advisable to avoid offering advantages to a public
servant which, having regard to the relationship
between the offeror and the public servant,
the value and nature of the advantage

and the relevant circumstances,

may give rise to a public

perception or allegation of

corrupt  relationship or
impropriety, or may be
Seen as inappropriate.




Courtesy Gifts

e As a general principle, business operators or individuals should not offer gifts
to a public servant on account of his official duties or capacity.

e There is no need for business operators or individuals to, and it is the best
practice not to, offer any gift or souvenir to a public servant for recognition
or appreciation of his participation in a business/social activity in his official
capacity (e.g., being an officiating guest or speaker).

e |If this is considered a necessary protocol, they should consult the intended
recipient whether this is appropriate first. Understanding that the public servant
is required to seek permission for the acceptance and the gift will be regarded
as being offered to the government department or public body concerned, they
should avoid offering any gift intended for the personal use of the public servant,
and offer only items of modest or nominal value, e.g. a certificate of appreciation.

Discounts and Commercial Offers

e Merchants, in offering any discounts or other favourable commercial offers to
public servants, should make such favourable offers only in the course of their
normal business (e.g., business promotion), and the same (or better) offers are
also available to other customers in general.

Entertainment

e Although entertainment is an acceptable form of business and social
convention, business operators or individuals who have business dealings
with, or whose business/affair is under the regulation of, a government
department or public body should:

@ avoid offering entertainment which may be seen as excessive (frequent
or lavish) or inappropriate (e.g., entertainment in a nightclub, massage
parlour) to a public servant;

@ avoid offering entertainment to the public servant that may give rise
to an actual, potential or perceived conflict of interest for the public
servant in relation to his duties/capacity, or the perception or possible
allegations of an intention to “sweeten” the public servant;



@ avoid organising or inviting the public servant to take part in any games
of chance, especially those involving high stakes in money or money’s
worth on such occasions.

Conflict of Interest

e Public servants failing to avoid and declare conflict of interest may, depending
on the seriousness of the situation and whether there is any abuse of official
position, commit an offence, and the parties involved could also be implicated
and have their reputation tarnished. Therefore, business operators or
individuals are advised NOT to:

) make any undue request to a public servant for favour or assistance
(e.g., request that would give them an unfair advantage over other
members of the public or users of the public service) or any request
that would put him in a conflict of interest situation; or

3 engage a public servant to carry out any paid or unpaid work/services
or investment that would put him in conflict with his official duties or
position.



Ethical Commitment
and Leadership

o Integrity, honesty, fairness,
impartiality and  ethical
business practices should
be stated as the core values
of the company.

There should be a loud and
clear top-level commitment
to ethical business practices
and integrity, and zero
tolerance to bribery.

Top management should
lead by example by adopting
a high standard of corporate
and personal integrity in
carrying out business.

Education and Communication

o Communicate the company’s anti-bribery
policy and integrity requirements to all
directors, staff and agents.

Provide education/training on anti-bribery
policy and ethical practices to all staff,
including those who may deal with or
come into contact with public servants.

Inform  business partners of the
company’s anti-bribery policy and ethical
requirements, and establish channels to
receive enquiries/feedback on integrity
issues from staff and business partners.

Integrity Management and Preventive Controls

Integrity Management

Code of Conduct

» Promulgate a Code of Conduct for
directors and employees, which
should set out the integrity and ethical
standard and requirements including:

= anti-bribery policy;
m policies and restrictions on

acceptance and offering of gifts/
advantages and entertainment;

guidelines on handling conflict
of interest and managing
relationship  with business
partners and public servants.

Compliance

e Put in place measures to
ensure compliance with the
Code of Conduct, integrity
requirements and  anti-
bribery policy.

» Take appropriate disciplinary
or enforcement action in
case of breaches, report
illegal activities to law
enforcement agency, and
provide appropriate forms
of recognition for notable
ethical behaviour.




Internal Control Measures

e Business companies are also advised to put in place appropriate controls to
ensure compliance with, and prevent intentional and inadvertent breaches of,
the companies’ integrity and anti-bribery policies and guidelines on managing
relationship with business contacts, including:

Laying down policy, restrictions and guidelines governing the offering
of advantages, gifts and entertainment to persons the company has
business relation or dealings with, and prohibiting the offering of
advantages to public servants of government departments or public
bodies with which the companies have any dealings.

Putting in place a system and procedures for the control, approval,
documentation, monitoring and review of offer of advantages/gifts or
entertainment to ensure compliance with the above guidelines.

Providing trustworthy channels to receive feedback or reports on
suspected breaches, and laying down a mechanism, procedures and
guidelines for handling reported/suspected breaches, including the
conduct of inquiry, reporting, and taking of disciplinary or enforcement
actions.

For more information on the corruption prevention safeguards and
other good practices in dealing with public servants, please refer
to the Integrity and Corruption Prevention Guide on Managing
Relationship with Public Servants. Please contact us if you have any
enquiries or need further corruption prevention advisory service.
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B S e — The Corruption Prevention
Corl_’uption Pn_evention . .
EeNiScL/SSiics Advisory Service (CPAS)

of the Corruption Prevention Department of the ICAC
provides free, confidential and tailor-made advice to
business operators or any individuals on corruption
prevention. You may contact CPAS (@25 266 363
or IMcpas@cpd.icac.org.hk) if you need the above
service or assistance in implementing the safeguards
or best practices recommended in the Integrity and
Corruption Prevention Guide on Managing Relationship
with Public Servants.
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