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The fight against corruption has come a long way since elements of the then Royal Hong
Kong Police Force marched on the newly established ICAC housed in part in the Murray
Street Car Park'. On the other hand, I am not sure whether there is any less corruption
about the world, albeit today Hong Kong is in so many ways a rather different place than
it was in the 1970s and the rampant corruption and self-dealing of those days has long
gone.? While the eradication of corruption, which some thought possible - primarily
through education, has certainly not taken place and probably never will, a great deal has
been achieved — not least by ICAC, which in my opinion is still the ‘gold standard’ for
governments that are properly concerned to address the threats posed by corruption.

I was privileged to have been involved in a minor way in fashioning Hong Kong’s wider
response to economic crime® and while the threats to stability have morphed into other
manifestations, much was also achieved in this wider context. Of course, then as now a
great deal depends upon the efficacy of the criminal justice system both in terms of
competence and resources. It is also the case that traditionally very few issues relating to
the administration of justice and in particular policing have been as simply defined as in
many other jurisdictions*. While few would doubt the commitment of the United
Kingdom to the rule of law® and the maintenance of justice — almost as an end in itself,
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the vast majority of frauds — the most prevalent crime, are wholly inadequately addressed
— if they are at all, by my criminal justice system®. Furthermore, it is said — even on
occasion by cabinet ministers, that the City of London is one of the world’s leading
money laundering centres. So it might well be the case that certain areas of criminal and
anti-social activity — today and in all probability in the past, have become almost non-
justiciable. In other words, the traditional criminal justice system just cannot be expected
to deliver. Indeed, some would contend that it is so poor in achieving convictions and
handing down sentences that achieve any sensible objective, there is a profound question
mark against whether the rule of law is being maintained?’ The tendency — to some
extent first espoused in the days of Colonial Hong Kong, in addressing the threats posed
by then rampant organised crime with a subversive inclination,® to move away from
traditional law enforcement focused on the courts, to processes of disruption,” may well
underlined this concern. It is difficult to advocate the necessity of the rule of law and
extol its virtue, when such important threats remain beyond the reach of the traditional
criminal justice system - victims unsatisfied and such action and intervention as we are
capable of, being ‘under the carpet’ and in the main unaccountable.

New Strategies and new partners

In these circumstances it is important that we look for additional ways in which we can
challenge unacceptable and inimical conduct — at home and abroad, and better discourage
those who seek, for whatever reason — whether simply that of greed or because they have
a political and or religious objective, to threaten the very fabric and well-being of our
economies and societies. There is, of course, much that can be done within and adjacent
to the legal system to render it more accessible, efficacious and sensitive to the way in
which business is actually done in the modern world. In many respects this inevitably
comes down to the availability of adequate and competent resources whether at the
investigative stage or on the bench.!® Laws may well be better fashioned and we might be
smarter in making sure that such resources as we have, are better targeted. Indeed, to
simply aspire to intelligence led action, achieves little if the intelligence is itself
problematic, inappropriate or simply too expensive in terms of its use. After all
intelligence is not evidence and our traditional legal systems depend in the final analysis
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of evidence.!' Improving witness protection, something that ICAC has always seen as of
practical importance, facilitating whistle blowing — perhaps through financial incentives,
deferred prosecution agreements'? and even plea bargaining, may all assist in redressing
the balance. However, what I wish to address in more detail here is the role of ‘others’ in
combatting corruption and the environment of economically motivated crime that
corruption inhabits.

While references to history are always capable of correction and contextual debate, it is at
least arguable that it was the Americans, after the so called ‘New Deal’ legislation in the
USA in the 1930s, who began to recognize the importance of compliance and placing
responsibility and to some extent liability, on those who supervised others within the
financial sector.'® The importance of compliance procedures and policing became
increasingly more apparent in a number of SEC civil enforcement actions and in new
areas of legislation, most notably in regard to money laundering and corruption. Whereas
in the UK, outside the very narrow reach of the City Panel on Take-overs and Mergers, *
compliance until the mid to late 1980s'> was seen as something you did if you could not
do business!

Of course, the effect of in particular the anti-money laundering laws is to place an
increasing burden, on anyone who in the course of their business minds other people’s
wealth — and those who advise and assist them, to put in place appropriate and adequate
compliance. Section 7 of the UK’s Bribery Act 2010 took this approach to a new level. In
the case of bribery of a public official — anywhere in the world, by an agent of a business
operating in the UK - to further the interests of that business, the company would be
automatically liable for the criminal offence of bribery, unless it could prove that not with
standing what had happened, it had put in place adequate procedures to address this threat
of misconduct. The approach of criminalizing a mere failure to prevent, was extended in
2017 to assisting in tax fraud'® and now by section 199 of the Economic Crime and
Corporate Transparency Act 2023, to a wide range of fraud offences, with a real (possibly
relatively imminent) extension to money laundering offences.!” I will not go into the
details of this new offence here, albeit to point out that it only applies to large
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organisations'® and the statutory defence refers to “such prevention procedures as it was
reasonable in all the circumstances to expect’ the company or partnership to have in
place. While fashioning such an offence and throwing the net so widely is not confined to
the UK, the UK is one of the few jurisdictions which provides official guidance'” as to
what business might be expected to actually do, to have some confidence that
‘compliance’ procedures will offer protection. What these do already and will in the case
of section 199 underline, is that for a business to be able to establish a defence its
compliance, must be carefully designed to fit the particular business, properly focused on
the real risks, adequately maintained with training and supervised by senior
management. >

It is important to recognize that the offence of failure to prevent corruption and now
fraud, gives rise to other potential areas of liability. For example, in the case of regulated
financial institutions these offences must be seen within the context of enhanced
obligations imported through the Financial Conduct Authority’s senior managers regime
and therefore the potential for administrative liability.?! Directors of companies also now
have a clear duty under the civil law to take appropriate steps to protect their companies
from liability. It is also the case that those actually responsible for the corruption and or
fraud remain fully accountable in both the civil and criminal law, albeit the operation of
the process in the UK involved in arriving at a deferred prosecutions agreement for
companies in the case of bribery, has tended to undermine individual accountability. On
the other hand, the FCA and National Crime Agency have indicated concern that
individual responsibility should remain very much in focus. Given the emphasis that has
been placed, in recent years, on putting responsibility on those who facilitate —
professionally or otherwise, the commission of crime, those working in compliance have
perceived that they are real targets. Where there is a failure of compliance then those
responsible are likely to be called to account as employees, whether there is a real
prospect of administrative, let alone criminal liability, or not. Dismissal and other
disciplinary action is in many instances a real and immediate punishment that arguably
has greater deterrence effect than the rather more laborious processes of the law. Indeed,
Edwin Sutherland’s classic theories?? and in particular his ‘cost benefit’ analysis of the
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temptation to commit acquisitive crime in a white collar — professional context, illustrates
this. The predictability of employment related consequences is a much more likely threat
to the would-be financial criminal in many situations.?’

That the compliance industry, probably not yet quite a profession, has recognized these
challenges is clear in most developed jurisdictions. Indeed, in China the Chinese
Communist Party has emphasized the importance of effective leadership in compliance
and has taken a number of steps to improve the competence of compliance in the
financial sector.?* In any analysis of the operation of the law relating to issues such as
corruption, insider dealing and abuse, fraud and money laundering, it is clear that
compliance plays an important role. It not only provides additional and ‘early’ barriers to
the misconduct in question, but facilitates detection and may well assist in better
enforcement. Of course, there is a counter argument in that it may persuade individuals to
become rather more sophisticated in their attempts to evade it — the so called ‘slippery
slope’ to more serious, but perhaps more detectable, crime. The procedures that
compliance creates and reinforce also play a very significant role in the generation of
financial intelligence, which while perhaps not assisting as much as might be assumed in
traditional law enforcement, is at the heart of disrupting continuing criminal and
subversive activity.

Therefore, in considering the partnering of activity and organisations outside the
immediate structures of law enforcement, the role of compliance, whether in or outside,
specific institutions, is in so many jurisdictions, of critical significance. While this is well
appreciated it is only recently that governments have taken meaningful steps to reinforce
the role of compliance in law and provide legally acceptable mechanisms for law
enforcement to support the compliance function. The ICAC has always recognized the
importance and value of working closely with business and in particular financial
institutions. Indeed, I emphasized this in a report I was commissioned to write on
addressing economic crime in Hong Kong for the then Attorney General in 1978% — so it

23 Where an individual is subjected to an array of interventions and legal liabilities at different levels in a
legal system, perhaps magnified by parallel proceedings in other jurisdictions, there are issues of
proportionality, fairness and human rights, which are sometimes given insufficient attention. See also A
Verity, Rigged, the incredible true story of the whistleblowers jailed after exposing the Rotten Heart of the
Financial System (2023), Flint, but also note J Hurley, “Rate-rigging traders lose their appeal,” 28 March
2024, The Times and “Hayes case judge faces conflict of interest claim,” 3 April 2024, The Times.

24 President Xi Jin Ping at the 19" National Congress of the Chinese Communist Party, October 2017, when
referring to the fight against corruption emphasized the importance a wider approach — that of stewardship
and the importance of actively promoting integrity. He again returned to the vital importance of good
governance at the 20" Congress, October 2022. See also, Li Hong Xing, “Taking a stand in China,” 40 The
Company Lawyer (2019) 273. See also B Rider, Haiting Yan and L Hong Xing, The Prevention and Control
of International Financial Crime, (2010), The People’s Bank of China (published in Chinese). For similar
sentiments in regard to Islamic finance see B Rider, “Corporate governance for institutions offering Islamic
financial services,” Ch 5, in C Nethercott and D Eisenberg (eds), Islamic Finance, Law and Practice, (2™
ed 2018) Oxford University Press.

25 See supra at note 2. ICAC has always worked closely in collaboration with the financial regulators in
Hong Kong and has thus played a role in developing the present risked based compliance structures. A
good example of ICAC’s important role in maintaining integrity in the financial system is its recent (2023
and on-going) collaboration with the Securities and Futures Commission in a series of investigations into so
called ‘pump (or in Hong Kong ramp) and dump’ schemes.



is not a novel approach. In the UK while relatively recent initiatives such as the
Economic Crime and Corporate Transparency Act of 2023 have facilitated the exchange
of information particularly in regard to suspect wealth many compliance officers
complain that much uncertainty remains. There have, of course, been informal
arrangements for exchange of information particularly with the security and intelligence
services. While such arrangements have a utility, there have been problems?® particularly
in regard to the reliability of information and hence its useability. This is a greater
concern because of the emphasis that is placed on interventions not always sanctioned by
specific legal authority. There are, of course, legitimate concerns in how far those
involved in compliance can and should be made privy to certain types of information.
Furthermore, it also needs to be appreciated that in most legal systems the law relating to
the handling and integrity of information is at best under-developed. Indeed, in the UK
we have still to decide whether a ‘Chinese Wall’ within an institution, such as a bank or
law firm, works effectively, from a legal perspective, in all cases.?’ It is also the case that
while compliance personnel can be of real assistance to law enforcement they are not and
if we are to retain much of what we value within the rule of law, cannot become part of
the law enforcement apparatus. None the less, the compliance function within business,
needs to be considered a viable and meaningful partner of law enforcement in the
prevention and control of economic crime and the law should recognize and facilitate
this.

Victim empowerment and new partners

The second area of partnership that I would like to address, again perhaps in the minds of
some, from an unusual perspective, is partnering and thereby empowering, the victims of
abuse and crime. While in most cases of fraud there is a more or less obvious victim, this
is not the case in many instances of corruption, insider dealing and money laundering.
While it is feasible to argue that, for example, in the context insider trading the market
and all those who depend directly or indirectly on its integrity are victims, this is an
argument that hardly justifies finding viable individual legal claims.?® The same is often
true in cases of bribery where the potential class of those harmed by the act of corruption
is in terms of precise definition problematic. On the other hand, UNCAC*makes it clear
that those who are harmed, should have a civil cause of action. In practice, at least in the
common law tradition, civil claims have tended to focus on the breach of the duty of
loyalty that those engaged in bribery owe to their company or principal.’® Where there is
a fiduciary duty then the common law is strict in requiring that any and all benefits that
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arise in the context of that relationship, unless they are expressly approved after full
disclosure, must be handed over to the person to whom that duty is owed. 3! This
personal obligation on those who take so called ‘secret profits’ is draconian and in no way
depends upon proving fraud, in the legal sense, or loss to the person to whom the
fiduciary duty is owed.*? Liability to account is based on breach of the duty of loyalty
and the fundamental obligation to avoid conflict of interest.>* Thus, an agent who accepts
a bribe is accountable to his principal for that bride as will be a company director who
derives a secret profit, perhaps through the abuse of privileged information, to his
company, but not the shareholders to whom in the ordinary circumstances he will be in no
fiduciary relationship with. There are, of course, always practical and cost inhibitions on
utilizing the civil courts and there is much to be said for facilitating the availability of
class actions and regulators and even possibly law enforcement agencies providing
assistance at least in the provision of advice and access to evidence. This has in the USA
proved useful, but, of course, the US legal system has many aspects which are not found
in many other jurisdictions.

Allowing a claimant in such cases to trace the ill-gotten gains into other property
acquired with the wealth in question and the making available of proprietary remedies in
practice is extremely important.** This is not the place to enter into a discussion of the
developments that have taken place over the last fifteen years in the English law of
restitution, but suffice it to say that this area of civil law has become an important
mechanism for pursuing bribes and the proceeds of corruption in many jurisdictions. At
the heart of UNCAC is the recognition that corruption is economically driven and tainted
asset interdiction should play a critical role in addressing bribery in particular.
Conceptually at least, rather than - so far in practical terms, various initiatives by the
international community to identify and pursue, with mutual assistance including funding
and expertise, suspect wealth has much to commend it.*

While there are many issues to be addressed, it is probable that this area of ‘indirect’
enforcement could be greatly facilitated by allowing essentially private commercially
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driven actors to assume responsibility for the initiation and maintenance of these civil
proceedings. Historically the common lawyers, as well as their civilian cousins — albeit
invariably for different jurisprudential reasons, have disliked the ‘commercialization’ of
civil litigation and the buying and selling of claims. Indeed, until very recently in most
jurisdictions this was illegal and could result in criminal and in the case of legal
practitioners - serious disciplinary penalties. For a variety of reasons, including some
associated with the deliverability of justice, attitudes are changing especially in regard to
third party funding and lawyers’ fees. The issues are too many and too complex to
address here — particularly given that different legal systems have different attitudes to all
this — as do individual judges! None the less, there are those, including in governments
and international organisations, who advocate a great involvement of those best placed to
fund and pursue at an international level, those who have engaged in misconduct where
there are viable civil claims and the prospect of significant financial recovery.*® Some
courts, including in my own jurisdiction, have gone some way in recognizing this and
have developed what appears to be an ever increasing armory of orders that facilitate the
identification and freezing of suspect wealth across the world.*’

While the traditional fiduciary law provides a basis for these claims, it is important to
recognize that UNCAC in effect commends the development of similar statute-based
claims outside the common law world. As we have pointed out the recovery of assets
associated with corruption is seen as an important element in the international fight
against in particular bribery. Of course, there is also a significant overlap with the
criminal law in regard to the forfeiture and confiscation of criminal property and anti-
money laundering law. *® Reliance, however, on domestic criminal justice systems to
deliver the level of interdiction necessary to properly address serious corruption and other
forms of economic crime, is sadly problematic.?* Resources are inevitably limited,
especially in developing countries and the public and administrative legal mechanisms
that we have often cumbersome and vulnerable to political considerations. Therefore, the
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civil law has much in practice to offer.*® Furthermore, in many common law jurisdictions
the relevant legal principles to be applied to suspect wealth are those of the jurisdiction
where it comes to rest. Thus, not with standing that Indonesia is not within the common
law tradition, bribes paid to officials there, which ended up in Singapore, were held by
the Singapore court to be subject to the common law.*!' Indeed, over many years China
has shown considerable interest in using these principles to pursue suspect wealth
overseas.*

Therefore, establishing and fostering ‘partnerships’ with professional and other
organisations that are willing and able to take on appropriate claims and pursue them
internationally could be an important development. Obviously there are many — some
quite profound legal and other issues that need to be considered and in some instances
there may need to be development in the law and its application. However, fostering and
providing appropriate support for such private agents in the pursuit of fraudsters and
those who seek to corrupt our societies may be one of the best and most viable
approaches. They have the incentive, the expertise and the financial resources that
government agencies rarely have access to. In attempting to harness these resources and
making sure at least certain types of crime do not pay may be our best bet in maintaining
the rule of law in regard to corruption. While this is no panacea, the threat of civil action
particularly in places where fraudsters and corrupt officials are keen to ‘invest’ their ill-
gotten gains, is a significant disincentive, even if the threat is largely of inconvenience,
media attention and legal costs. Such certainly suitably disrupt their undeserving life-
styles!
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